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ESENCJA POJECIA ZAPOBIEGANIA PRZESTEPSTW
POLEGAJACYCH NA NIELEGALNYM PRZYWLASZCZENIU
POJAZDOW

Streszczenie. W artykule omawiane sg teoretyczno-
stosowane zasady ogdlnospotecznej prewencji przestepstw
zwigzanych z przywtaszczeniem pojazdow na Ukrainie. W
szczegolnosci, w oparciu o istniejgce podejscia do okreslenia tresci
tego rodzaju prewencji przestepstw, wytypowano kontrowersyjnych
elementy wymienionej problematyki i zaproponowano naukowo
poparte metody ich rozwigzan.

Stowa kluczowe: ogolnospoteczna prewencja przestepstw,
nielegalne przywtaszczenie pojazdéw, srodki ostroznosci, podmioty
prewencji przestepstw, podmioty dziatah zapobiegawczych, esencja
zapobiegania przestepstw.

ABOUT THE CONTENT OF THE CONCEPT OF PREVENTION OF
CRIMES RELATED TO THE MISAPPROPRIATION OF VEHICLES

Abstract. In article is about the theoretical and applied
principles of general social prevention of crime related to
misappropriation of vehicles in Ukraine. In particular, based on
existing science approaches to determining the contents of this type
of crime, established by controversial moments of the
abovementioned problems and proposed evidence-based solutions.

Keywords: general social crime prevention; misappropriation
of vehicles; precautions; subjects of crime prevention; Objects
preventive activities; content of preventing crime.

MPO 3MICT NMOHATTA 3AMNOBITAHHA 3JTOYUHAM,
NnoB’A3AHUM 3 HEBAKOHHUM 3ABOJIOAIHHAM
TPAHCINOPTHUMU 3ACOBAMU

AHoTauif. B cTaTTi MOBa BegeTbCsl Npo TeOpPeTUKo-NpUKNagHi
3acagu 3aranbHo coLlianbHOro 3anodiraHHA 3rnoYMHam, NoB’sA3aHnNX 3
HE3aKOHHUM 3aBOSOAIHHAM TPaHCMOPTHUMKU 3acobamu B YKpaiHi.
30Kpema, Ha nigcTaBi iCHYOUYMX Y HayLi NigxoAis Wo40 BM3HAYEHHS
3MICTy AaHoro Buay 3anobiraHHs 3noYvMHam, BCTAaHOBMNEHI OUCKYCIHI
MOMEHTN 3 O3Ha4yeHoi NpobrnemaTvkM Ta 3anponoHOBaHi HayKoBO
OBr'pyHTOBaHI LUASAXN TX BUPILLEHHS.

Knro4oei crroea: 3aranbHocouianbHe 3anobiraHHSA 3no4YmMHaMm;
He3aKOHHEe 3aBOSMOAIHHS TPaHCMOPTHUMKU 3acobamu; 3anobikHi
3axogu; cyB’ektn 3anobiraHHA 3noyYnHaMm; 00’ekTn  3anobiKHOT
OisiNbHOCTI; 3MiCT 3anobiraHHA 3nNoYnMHaM.
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MocTtaHoBKa npobGnemun. Ak nokasye npakTuka 6opoTbbu i3 HE3aKOHHMM 3aBOSOAIHHAM
TpaHCcnopTHUMK 3acobamum B YKpaiHi, BaxXnuee Micue Ta posSib Y CUCTEMI 3axoaiB No 3anobiraHHo
3a3HavyeHoMy cycrninbHO Hebe3neyHoMy sBULLY BifirpaloTb 3axodu 3aranbHO couianbHOoro
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cnpsiMmyBaHHs. opsg 3 UMM, BUKOPUCTaHHA ocobamu, WO BYMHATL AaHWA BUA 3MOYMHIB, Y
CBOI/ MPOTUNPABHINA AiANbHOCTI HOBITHIX TEXHOMNOrN Ta Hambinbl OnNTUManbHUX pes3ynbTaTiB
HayKOBO-TEXHIYHOro nporpecy, 3060B’a3ye NO-HOBOMY NigiNTK A0 BUPIWLEHHS NUTaHb BopoTLou 3
HE3aKOHHUM 3aBOJIOAIHHAM TPaHCNOPTHUMM 3acobamu B YKpaiHi, y TOMY YACIHi N1 HA HayKOBOMY
PiBHi.

3 ornsay usoro, BubpaHa Tema CTaTTi € JOCUTb akTyaribHOK Ta TaKok, WO Mae TeopeTUKo-
NpUKNagHMN xapakrep, No3asik OCHOBHMM Ti 3aBOaHHAM € BUPOOMEHHS HAYKOBO OBrpyHTOBaHUX
nNpono3uuini, CNpsSMOBaHUX Ha YAOCKOHANEHHA MNpaBOBOr0 MexaHi3My 3ararbHocouianbHOro
3anobiraHHs 3rno4yMHaMm, NpeaMeToM SIKUX € TPaHCMOPTHI 3acobu.

CtaH pgocnipgxeHHA. BuBYeHHs1 HayKkoBOI NiTepaTypu nokasarno, Lo BUPILLEHHSM Npobriem,
noB’si3aHnX i3 3anobiraHHAM He3akOHHOMY 3aBOSOAIHHIO TPaHCMOPTHUMKU 3acobamu, akTUBHO
3armatoTbcsa Taki BYeHi, sk: O.M. bpuckoBcbka, FO.®. IBaHoB, A.B. KaHaluyk, O.M. KopkoBckka,
t0.®. IsaHoB, A.B. KaHawyk, O.M. KopHes, B.IM. KpaBueHko, C.€. lNeTtpos, O.A. lNpocornos, M.O.
CsipiH, C.C. YepHsBCbkui Ta iH., pobOTU AKX W CTanu MeTOAOMOrYHUM NigrpyHTAM npu
HanucaHHi AaHOI HayKOBOI CTaTTi.

Mopsag 3 uuMm, 3 ypaxyBaHHAM nMpurHATTA y 2012 poui Hosoro KpumiHansHoro
npouecyansHoro kogekcy (KMK) Ykpainu, y sakomy Bu3HaudeHi BigmiHHI Big nonepegHboro KK
NopsiAoOK i YMOBW BUKOPWUCTaHHS pesyrnbTaTiB NPOBEOEeHHs OrnepaTMBHO-PO3LLYKOBUX 3aXOAIB,
BKMOYaouM 3anobikKHOMO xapaktepy, a TaKoX cydacHui ctaH 60poTbbuM 3 He3aKOHHMM
3aBOMOAIHHAM TpaHCMOPTHMMKU 3acobamn B YKpaiHi, BUHWMKNA HaranbHa HeobXigHIiCTb
BMAO3MIHUTY 3MICT 3anobiraHHa UMM 3r104MHaM Ta BUPOBEHHS HayKOBO OBI'pYHTOBAHMX LUNAXIB
nigBULLIEHHA ePEKTUBHOCTI 3a3Ha4YeHoro Buay AisnbHOCTI, WO W CcTano BupilansHUM npu BUGopi
HanNpsMy Ta TEMW HAYKOBOIrO AOCHIOKEHHS MO O3HAYEHINn TeMaTuLi.

Buknag OCHOBHUX MOJIOXKEeHb. 3’siCyBaHHA 3MICTy MOHATTH, WO CcKrnagae npegmet
OOCNIMXKEHHS, € HeBiQ EMHOK YaCTUHOW Ni3HAHHA Byab-AKOro couianbHoro sisuwa [1, c. 23-24].
Takuin BUCHOBOK, NPUHANMHI, BUTIKAE 3 €TUMOJIONYHOIro 3Ha4YeHHS CroBa «4oChimpKyBaTn», T06TO
nigaasaTy Wo-Hebyab peTenbHOMY HayKOBOMY pO3rnsgy 3 MeTO Mi3HaHHSA, BUSICHEHHSI YOroCb
[2, c. 158]. Buxogsaum i3 3a3HadeHnx 3acag, y Ui aucepTadii ogHielo i3 3agad HaykoBoi poboTtu
cTano 3'siCyBaHHA 3MICTy MOHATTA «3anobiraHHA He3aKOHHOMY 3aBOMOAIHHIO TPaHCMOPTHUMM
3acobamu. lNpu uboMy npiopuTeTHUM OyB OOpaHU Taku MeTOon AOCHIMKEHHS, 9K CMHTEe3 —
o6’egHaHHs enemeHTIB y eauHe uine [3, ¢. 531], BpaxoBytoun, WO AOCI Hi HA OOKTPUHANBHOMY, Hi
Ha NPaKTUYHOMY PIBHSAX 3a3Ha4yeHe MOHATTA He copMynboBaHO. A Le, y CBOK 4Yepry, Sk
CBiOYUTb NpakTuKa, He A03BoNsE Binbll ePeKTMBHO NPOTUAIATU NPOTUMNPABHMUM NPOSiIBaM BUHHUX
0Ci0, WO NOB’A3aHi i3 HE3aKOHHUM 3aBOSOAIHHAM TPAHCNOPTHMMIK 3acobamu.

Y AaHOMYy CrOBOCMOMYYEHHI KOXHE i3 CriB Mae CBOE 3MICTOBHE 3HAYEHHs Ta B KiHLEBOMY
pesynbTaTi BANMBAE Ha 3arasibHU 3MICT MOHATTA «3anobiraHHA He3aKOHHOMY 3aBOSOAiIHHIO
TpaHcnopTHMMK 3acobamuy. 3o0kpema, Mig «HEe3aKOHHWM» B HayKOBO-MPaKTUYHUX Kepenax
PO3yMilOTb BUNHEHE YMUCHO, 3 BYb-KOO METOK NPOTUNPaBHE BUNYyYEHHS Byab-iKMM crnocobom
TpaHcnopTHOro 3acoby y BnacHWka 4m KopucTysBadya Bcyneped ix Boni [4 c. 568]. Takvun nigxig
dakTMyHO cniBnagae i3 3mictoMm npuMmiTkn o ct. 289 KK Ykpainu [5] i no cyTi He poswmproe
3HaHHA cyb’eKTa Mi3HAHHS LWOo40 OAaHOro TePMIHY.

binblw npegMeTHO 40 BupiweHHs uUboro nutaHHa nigivwos C.O.LUanyeHko, Skui
3anpornoHyBaB  Mif ~ HE3aKOHHUM  3aBOSIOAIHHAM  PO3YMITU  MPOTUNPaBHE  BUIYYEHHS
TPaHCNOPTHOro 3acoby i3 4yXoro BOJSIOAIHHA, BCyrnepey BOMi BfacHUKa 44 KOpUCTyBaua i
BCTAQHOBMIEHHS TUM CaMMM TMMYaCOBOrO YW MOCTIMHOIO PO3MNOPSMKEHHS BUITYYEHUM BUAOM
TpaHCNopTy A58 3a40BOMEHHSA BNAcHUX Y notpeb iHwmx ocib [6, c. 599]. Haesnaku, M.l.MenbHuk
Ta M.l.XaBpoHIOK Yy HayKoBO-npakTuyHoMy komeHTapi KK YkpaiHM 3 uboro npusogy nuile
3ayBaXunu, WO NOHATTHA HE3aKOHHOMO 3aBOJIOA4IHHA TPAHCMOPTHUM 3acoboM AaHOo Y M.1 NPUMITKK
0o ct. .289 KK, He gaBlumM MOro po3WMpeHoro TrymauveHHs [7, ¢. 686]. AHanoridHmi nigxig
3actocyBaB B.B.€EmenbsiHeHko, sakui y komeHTapi KK YkpaiHu BiaTBOpPMB 3MICT M.1 NpUMITKN 00
cT. 289 KK [8, c. 568].
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Y CBOW 4epry, aBTOPCbKMUM KOMEKTUB HayKoBO-NpakTu4Horo komeHTtapsa Ao KK Ykpainu
(M.M.Agpywko, T.M.ApceHiok, O.®.baHTMweB Ta iH.) BBaxae, WO HE3aKOHHE 3aBONOLIHHS
TPaHCNOPTHUM 3acoboM — LUe NPOTUMPaBHE MOro BUIYYEHHSA Yy BRacHWKa 44 KOpUCTyBaya
cyb6’ekTom 3no4mHy [9, c. 694-695], AaBLWM TakKMM YNHOM 3BYXXEHE TIIYMayeHHS JaHOro TEPMIHY.
He mae egHOCTi AyMOK BYEHUX 3 O3HA4YeHOI NpobrnemMaTuku i B iHWKNX HAYyKOBUX Ta HaBYarbHO-
MEeTOOUYHMX BUOAHHSX, a came: a) y nigpyyHukax 3 kypcy «KpumiHansHe npaso YkpaiHu» [10]; 6)
Yy HaB4anbHUX MOCIBHWKaXx 3 Upboro X Kypcy [11]; B) y MOHOrpadisx y ToMy 4uchi KpUMiHansHO-
NpaBOBOro Ta onepaTUBHO-PO3LLYKOBOIO HanpsamKy [12]; r) B iHWnx mrepenax [13].

Mopsa 3 umMMm, BapTO 3a3Ha4uMTH, WO AK Y nN.1 npumitkm oo ct. 289 KK, Tak i B pisHOMaHITHMX
AOKTPUHANBHUX BUAAHHAX KIMOYOBUM MPU BU3HAYEHHI MOHATTS «HE3aKOHHOro 3aBOJSIOAIHHSA
TPaAHCNOPTHMM 3acobOM» € CrOBOCMOSTYYEHHSI «NPOTUNPABHE BUIyYEHHS Oyab-sikuM crnocobom
TpaHcnopTHoro 3acoby y BRacHWMka 4u KopucTyBada». A Ue, Yy CBOKWO 4epry, [O3BONSAE
cTBepaXyBaTn, Wwo 6GesnocepedHiM O6’€EKTOM [aHOrO 3r0YMHY BUCTYMNAe MNpaBoO BRACHOCTI, a
AopaTtkoBuMm — Besneka pyxy Ta ekcnsiyartauil TpaHCcnopTy.

Takuih BUCHOBOK BUTIKaE i3 3MICTY:

1. MoHATTA «nNpaBo BriacHOCTi», TOH6TO NpaBa 0cobu Ha pid (ManHO), sike BOHA 34IMCHIOE
BiANOBIAHO OO0 3aKOHY 3a CBOEKD BOIEl, He3anexHo Big Boni iHwmx ocid (cT. 316 LUK Ykpainu)
[14]. Buxogsaum 3 UbOoro, Cnig BM3HaTK, LLO HE3AKOHHO 3aBOSOAiBaluM TPAHCMNOPTHUM 3aCcob0M,
CyB’eKT 3NOYMHY He TifMbKW i He CTiNbKM nocarae Ha 6e3neky pyxy Ta ekcrnyaTtauito TpaHCcnopTy
(30kpema, sSKWO Uue BOAIN 3 yuManum npodeciiHAM OOCBIAOM | MPU BYMHEHHI 3IOYUHY,
nepepbaveHoro ct. 289 KK, He mae Hamipy nopywysaTtu [lpaBuna [OpoXHbOro pyxy [15]),
CKiNbKM nocdrae Ha npaBo BacHOCTI 0cobu.

2. MoHATTA «4yXa pid (MaMHO), WO BXMBAETLCA MPU XapaKTepUCTULi 3MOYMHIB NPOTU
BnacHocTi [7, ¢.413-414], To6TO Npo Takuih NpeameT 3N04MHY (piv, MarHo), KM He nepebysae y
BMACHOCTI Y/ 3aKOHHOMY BOSOAiHHI BUHHOT 0cobu. OTXe, 3aBOMNOAIBaOYN YYXXMM TPaHCNOPTHUM
3acoboMm, cyB’ekT 3MOYMHY HE3aKOHHO BOJSIOLIE Ta KOPUCTYETbCA HMM, a B OESKMX BUNagKax i
pO3nopaMKaAETLCA UMM ManHOM, TOBTO nocarae He Ha 6e3neky pyxy, a Ha NpaBo BIIACHOCTI.

3. lMNpakTnkm npoTnaii 3a3Ha4eHOMY 31104NHY, BiAMOBIAHO A0 SKOT BMHHI OCOBU  3MOYMHHUX
nocsiraHb MpuW BYMHEHHI 3nounHy, nepegbadeHoro ct. 289 KK, iHWMX cycninbHO Hebe3neyHux
nocsiraHb, LWo BM3HadeHi B po3aini XI Ocobnmeoi yactnHm KK, He 3giricHioBanu [16, c. 125-126].

4. Tak 3BaHOI KOHKypeHUil npaBoBux Hopm [17, c. 513-514], amicT akoi nepenbadae y
BMMNagkax MNpaBOBOro pPerynoBaHHA OOHOTUMHUX CYCMiflbHUX BIOHOCWH AeKinbkomMa HopMamu
npasa NpIiOPUTETHICTb Ail TUX i3 HUX, Wo € Oinbw o6’eMHMMM NO 3acobax BANMBY Ha HUX.
Buxogsaum 3si amicty n.1 npumitkm go ct. 289 KK, Takolo npiopuTteTHO HOPMOIO BUCTYNae HOpma,
LLIO peryrnoe NMTaHHA NpaBa BracHOCTI.

5. MixxHapogHo-NpaBoBUX MigXo4iB Ta NpakTukn 60poTbOM 3 HE3aKOHHMM 3aBOSIOAIHHAM
TpaHcnopTHUMK 3acobamu. 3okpema, B CT. 17 3aranbHoi geknapauil npas nwoganHn Big 10
rpyaHa 1948 p. 3a3HadeHo, WO KOXHa MoguHa Mae npaBO BOJSIOLITU MAMHOM i HIXTO HE MOXe
OyTn cBaBinbHO NoO36aBrieHnn CBOro MawmHa. Y BUNaAKy MOPYLUEHHS OCHOBHWX Npas fOAUHW,
BKITHOHAKO4YM NpaBo Ha ManHO, BOHA Mae NpaBo Ha e(PeKTUBHE NOro BIAHOBMEHHSA KOMMETEHTHUMU
HauioHanbHMMu cygamu (cT. 8) [8]. AHanoriyHi NONoXeHHs BM3Ha4yeHi W B npotokoni Ne 1
€BpONenCcbLKOI KOHBEHLLT PO 3axXUCT NpaB NIOAMHM Ta OCHOBHMX ¢B0o6oA Big 20 6epesHa 1952 p.
[18] Ta B iHWKMX MiKHAPOAHO-MPaABOBMX aKTax, a TakoX MpPaBOBUX HOPMaXxX MEBHUX 3apybiKHMX
aepxas. Tak, y KK ®PH 3a He3akoHHe BMKOPWUCTaHHA TPaHCMOPTHOro 3acoby (Ha BigmiHy Big KK
YKpaiHu, mMoBa nNpo SKWA BeAeTbCA Y KOHTEKCTI HEe3aKOHHOrO 3aBOSOAiHHSA) nepenbadveHa
BignoBiganbHicTe y po3gini 19 «Kpagikka Ta NpUCBOEHHSI», TOBTO OB’€EKTOM OAHOrO 3104YMHY
BM3HAHO NpaBO BacHOCTI, a He Be3neka pyxy, wo nependadeHo B KK YkpaiHu.

Takmn nigxin 3actocoBaHo n B KK Hopserii (rnaBa 24 «Po3kpagaHHs, Kpagpkka Ta
He3akoHHe BukopucTaHHsa»); KK Leeuii; KK ®inngHaii, KK CLUA, BenukobpuTtanii, anii, Icnanir,
AscTpil, Weewnuapii, iH. [19, c. 19-21].
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6. [lesknx TeopeTu4HMX po3poboK 3 O3HaYeHOl TemaTuKM [OChiAKeHHdA. Tak, psg
HayKoBUiB, i BAPTO 3 HUMWN MNOrOAUTUCH, MEPEKOHAHI, LLIO NPU BYNHEHHI HE3AKOHHOMO 3aBOJSIOL4IHHS
TpaHCNopTHUMK 3acobamun YroHy He iCHye, a BCi Aii, NOB’si3aHi 3 HE3aKOHHMM MOCAraHHAM Ha
TpaHcnopTi 3acobu HeobXxigHO KBanigikyBaTu 3a CTaTTaAMM, WO nependayalnTb KpUMiIHaNbHY
BiQNOBIiganNbHICTL 3a NOCAraHHA Ha BRacHiCcTb, a BignosigHy ctaTtTio KK (cT. 215-3; c1. 289 KK)
HeoOxigHo 3 Kogekcy suknounth [20]. MpoTte, € 1 iHWKIKA nigxig, BigNoBigHO OO0 SIKOro He BCi
BUNAOKNM HE3aKOHHUX MocdAraHb MOXHa KBanichikyBaTy sK KOPUCAMBI 3NOYMHM, MO3askK, $K
BBaXaloTb L HayKoBLi, 0D0OB’A3KOBOK O3HAKOKO CKNagy 3Mo4vHy, NOB’si3aHOr0 3 BUKPAAEHHAM, €
KOpUcnmemMi MOTMB, TOOTO MparHeHHs oTpumaTtu MaTtepianbHy BUrogy BHACNIAOK BYMHEHHS
3M04MHy. BUKOpUCTaAHHA X Malke 3 HaCTyNHUM MOBEPHEHHSAM, He3aKOHHEe 3aBOMOAiHHSA
TPaHCNOPTHUM 3acoboM 3 METOKD «MOoKaTaTUCA» Ta iHLWI aHaNOriYHi Ail He MOXYTb PO3LiHIOBaTUCSA
SK BUKpageHHsa [20].

3 Takow nosumuield NOrognTUCb He MOXHa. Tak, koAHa i3 ctaten poaginy VI Ocobnusoi
yactuHm KK YkpaiHm «3no4nHu npoTu BnacHoOCTi» He nepenbdayae Takoi 060B’sI3KOBOI O3HAKM
cKriagly 3no4vHy, K «Kopucnmeui MoTmBy. MoBa npo Hel BeeTbCs NnuLle Yy HayKOBO-NPaKTUYHUX
komeHTapsax go KK, a Takox y cneuianbHin noctaHosi MNneHymy BepxosHoro Cyay YkpaiHu 3 umx
nutaHb Big 6 nuctonaga 2009 p. Ne10 «[po cynoBy npakTuky y crnpaBax npo 3MOYUMHW NpPOTU
BnacHocTi [21], aKi 4o oxepen 3akoHOOaBCTBa He BigHOCATLCA. Buxoaaum 3 uporo Ta Kepy4mch
BuMmoramu 4.4 ct. 3 KK npo 3abopoHy 3acTocoByBaTK 3aKOH NMPO KpUMiHanbHy BignoBiganbHICTb
3a aHarnorieto, BapTo BU3HATK, O KOPUCIMBUN MOTUB He MOXe OyTW BM3HA4YarbHOK O3HAKO
npu kBanigikauii gisiHb, NOB’A3aHMX 3 HE3aKOHHMM 3aBOJSIOLIHHSAM TPAHCNOPTHUMM 3acobamu.
[opoaTtkoBnM aprymeHToM 3 LbOro NpuMBOAY BUCTyNae BxuTe y ctaTttax posginy VI Ocobnueoi
yactmHu KK Ykpainm Ta y cT. 289 KK cnoBo «3aBonogiHHs», ke € 06’egHyounm ans umx ckrnagis
3M104MHIB, 3 Orngaay o3HadeHol npobnemMaTumku.

[, Ha KiHeub, BaXNMBUM Y LbOMY KOHTEKCTi € mnonoxeHHs cT. 41 KoHctutyuii YkpaiHwm,
BiQMOBIAHO OO0 SAKMX KOXEH Mae MpaBO BOMOAITM, KOPUCTYBATUCS i pO3NOpsaXaTucs CBOEKD
BMNacHIcTIO. [1py LbOMY HIXTO HEe MOXe ByTn NpoTunpaBHO No3basneHun npasa BnacHocTi. [paBo
BMACHOCTI € HENOPYLLHUM [22].

TakMMm 4MHOM, BpPaxoBYKOYM 3a3HavyeHe Ta 3 MeTow YynopsakyBaHHA Hopm OcobnvBoi
yacTtnHu KK, HeobxigHo: a) cT. 289 KK Ykpainn Bukniountn 3 po3giny Xl KK; 6) gonosHutn po3gin
VI KK cT. 198-1 «HesakoHHe 3aBONOAiIHHS TpaHCNOPTHUM 3acobom» B pedakuil HUHI gitoyorl CT.
289 KK; B) npumitky 1 go ct. 198-1 Buknactu B HaAcTynHin pegakuii: «[lig He3akOHHUM
3aBOSMIOAIHHAM TpPaHCMOPTHUM 3acoboM Yy Ui cTaTTi cnig po3yMiTM BYMHEHHS YMUCHOro
nocsraHHA Ha NpaBo BMAacHOCTI 0COBM Y KOpUcTyBaya Lboro 3acoby Bcynepey ix Bosii».

Cnigyto4uMMm CUCTEMHO YTBOPIOKOYMM EfIEMEHTOM Y LbOMY CFOBOCMOJSTYYEHHI € MOHATTA
«3anobiraHHa». AK nokasanu pesynbTaTv aHanisy pUAMYHOT NiTepaTypuy, 3a3HayvYeHun TepMmiH
BXUBaAOTb NOPSS 3 TakKMMWU MOHATTAMM, SK «BopoTbba 3i 3MOYMHHICTIO», «NonepemXeHHs»,
«npodinakTukay, «NPoTUAIA», «couianbHUA KOHTPOSIb 3a 3MI0YMHHICTIO» Ta CT. [Nopsag 3 uum, npu
BCilA Pi3HOMAHITHOCTI AOKTPUHANbHUX NiAXOA4IB 3 03HAYEeHOI NpobremMaTukn, BApTO NOrOAUTUCH 3
BUCHOBKOM, o gakoro npunwnun O.M.bangypka Ta J1.M.[JaBngeHko, a came: Hanbinbw 06’eMHUM
no 3MiCTy i CNPAMOBAHOCTI i3 3a3Ha4YeHNX BULLE € TEPMIH «NPOTUAIS 3MOYMHHOCTI», OCHOBHUMM
CKIafioBUMKN SKOFO €. a) KpWUMiHamnbHO-NpaBoBUMA acnekt 60poTbbu 3i 3nounHHiCTIO; ©6)
KPMMIHOMNOrYHMI acnekT abo nonepemxeHHs 3MOYMHIB Ha NigCcTaBi YCyHEHHS, nocrnabneHHsa 1
HenTpani3auii KpuMiHOreHHUX dakTopis [23, c. 89].

Y WMpoKoMy po3yMiHHI Nig npoTuaieto 3nounHHoCT HaykoBLi (B.M.KyL) posymitoTe cknagHe
coujianbHO-NpaBoBe ABULLIE Ta MOHATTA NPO HbOrO, B AKOMY BigoOpaxaeTbCa Teopis i npakTuka
cneunmiyHol gepkaBHO-YNPaBmiHCLKOI LiSNbHOCTI Ta NPMBATHUX iHILiaTMB, CNPAMOBAHUX Ha
HeJOMNyLWEeHHA BYMHEHHS 3I0YMHIB, YCYHEHHs1 iX MPUYUH i YMOB, MNepepuBaHHS po3noyaTtol
3MOYMHHOI OiSNbHOCTI YM 3MIOYMHHOMO AiSIHHA Ha PisHMX CTagisx iX 34INCHEHHS, MPUTSArHEHHSA
cy0’ekTiB X BYMHEHHS OO KpMMiHarnbHOI BigMOBIAANbHOCTI i 3acTOCyBaHHSA OO0 HWUX 3axoAis
KpMMiHanebHo-NpaBoBoro BnnuBy [24, c. 14-15]. Ha gymky J1.M.[JaBunaeHko, 3 SKOK MOXHa
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NMOroAMNTUCH, MOHATTA «NPOTUAIA 3MOYMHHOCTI», MOXeE TNyMauMTUCL SIK peakuis cycninbCcTBa Ha
3MOYUHHICTL. [Mpy UbOMy TepMiH «peakuis» BKYae B cobi K KpMMiHanNLHO-NpaBoBUA BrUB,
TaK i KPMMIHOMONYHMI BNAMB Ha 3MOYMHHICTL [25, c. 6-7].

Mopsag 3 UMM, K NpaBuIibHO 3pObMB BUCHOBOK Ha MiAcTaBi aHanidy MoHATIMHOrO anapaTty
B.M. lNMonoBuy, TepmiH «NpoTUAia 3MOYNHHOCTI» Hambinbw TOYHO BigoOpaXkae KPUMIHOMOrivHy
CYTHICTb Ta 3MICT AiSiNIbHOCTI, fKa NeXWTb B MOro OCHOBI [26, c. 27]. Mpu uboMy, Ha NepeKoHaHHA
O.M. JlntBmMHOBa, npobnema npoTUAIT 3NOYUMHHOCTI OyAb-KOro xapaktepy abo cnpsiMyBaHHSA
noB’sidaHa 3 couianbHUMKU hakTopamu, agxe BOHa Mae crpaBy 3 NEBHUMM couiaribHUMK rpynaMu
abo okpeMuMMK iHOMBIOAMM Ta XUTTEBMMW CUTYaUisMMK, A0 SKUX BOHW noTpanndaTb. [poTtunais y
LbOMY CEHCI € LifTbOBUM aKTOM, 30piEHTOBAHUM Ha Ti YM iHWI KaTeropii nogen [27, c. 12]. Pasom
3 UM, K BipHO 3ayBaxuB A.B.CaxapoB, SKWO KpyMiHanbHO-NpaBoBMMA BMAWB — LEe peakuis
CYCNifibCTBa Ha OKPEeMi 3MOYUHMU, LUMASXOM 3aCTOCyBaHHSA A0 OCiD, SKi BUMHUIIM 3MOYUH, 3axofiB
KPMMiHanNbLHO-NPaBOBOro XapakTepy, TO KPUMIHOMOMYHUI BNAWB MOXHA HasBaTu «peakuicto»
cycninbCTBa Ta Ha (hakTopw, WO OETEPMIHYHOTb 3MTOYUHHICTD, LUIIAXOM X YCYHEHHS, nocrnabneHHs
abo 6nokyBaHHs. TiCHMIA 3B’SI30K LMX OBOX MiHiN BANUBY Ha 3MOYMHHICTb € HaMBaXKMUBILLOO
YMOBOK e(eKTUBHOCTI NpoTuail (6opoTbbu) 3i 3nounHHicTIo [28, ¢. 28]. binbl TOro, siK CBIgYUTb
npakTnKa, KpUMiHarbHO-NPaBoOBUA Ta KPUMIHOMOMYHMI BAAMBKU 34IACHIOITLCA OQHOYAaCHO, TOMY
noain AisnbHOCTi, NOB’A3aHOT 3 MPOTUAIEI0 3NOYUHHOCTI, € YMOBHUM [25, C. 71].

BucHoBoOK. Buxoasium i3 3a3Ha4eHOro Ta iHWnX HaykoBMX MigXoA4iB Woao BUPILEHHS 4aHOT
npobnemaTnku, MOXHa BMBECTM HACTYyMHE BU3HAYEHHS TEPMiHYy «3anobiraHHs», WO BXUTUN Y
CNOBOCMOSTyYeHHI «3anobiraHHsi HE3aKOHHOMY 3aBOJOAIHHIO TPAHCMOPTHUM 3acobomMy», a came —
Le AisnbHICTb, SKY 30IMCHIOTb 3rigHO 3aKOHY YNOBHOBAXEHi AepXaBot ocobu Ta iHLWi cyb’ekTw,
Lo AitoTb Ha A06pOoBINbHUX 3acagax, Mo HeJOMNYLEHHIO BUNHEHHS 3M0YMHY, nepeabadyeHoro CT.
289 KK YkpaiHu, yCyHEeHHS MOro npu4mH i yMoB, NepepuBaHHA po3novatol 3f1I04NUHHOI OiSfIbHOCTI
Ha pi3HMX cTagisx ii 3gincHeHHs (cT. 13-15 KK), a TakoxX NpUTArHeHHs1 Cy6’eKTiB BUMHEHHSI AaHOro
3M104MHY [0 KpWMiHanNbHOT BiANOBIOANbHOCTI Ta 3aCTOCYBaHHA [0 HUX IHLWMKMX 3axogiB
KpMMiHansHO-NPaBoOBOro BrfvBY.
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ABOUT THE CONTENT OF THE CONCEPT OF PREVENTION OF CRIMES RELATED
TO THE MISAPPROPRIATION OF VEHICLES

A. Dzhuzha, S. Kolb

Statement of the problem. In practice the suppression of unlawful seizure of vehicles in
Ukraine, an important place and role in the system of measures on prevention of the specified
socially dangerous phenomenon play measures of a General social direction. Along with this, the
use of the persons committing this type of crime, their illegal activities, the latest technology and
the best results of scientific and technical progress requires a new approach to solving the issues
of the suppression of unlawful seizure of vehicles in Ukraine, including at the scientific level.

With this in mind, the selected topic is very relevant, having theoretical and applied
character, because its main task is to develop evidence-based proposals aimed at improving
legal mechanism of General social prevention of crimes, the subject of which is a vehicle.

The state of research. The study of scientific literature showed that the decision problems
related to the prevention of unlawful seizure of vehicles, are actively engaged in such scientists
as: A. M. Brickowski, Y. F. Ivanov, A.V. Konashuk, A. M. Korkowski, Y. F. Ivanov, A.V. Konashuk,
A. M. Kornev, V. P. Kravchenko, S. Is. Petrov, A. A. Prasolov, M. A. Svirin, S. Chernyavsky, and
others, works which have become methodological basis for the writing of this scientific article.

Along with this, in light of the adoption in 2012 of the new Criminal procedure code (CPC) of
Ukraine, which sets different from the previous criminal procedure code, the procedure and
conditions for the use of results of operative search measures, including measures of the nature
and current state of the suppression of unlawful seizure of vehicles in Ukraine, there was an
urgent need to modify the content of prevention of these crimes and the development of
scientifically based ways to improve the efficiency of the specified activity, and that was decisive
in the choice of the directions and themes of research on the subject.

Description of the main provisions. Clarifying the content of concepts that is the subject
of the research is an integral part of knowledge of any social phenomenon [1, p. 23-24]. This
conclusion, at least, derives from the etymological meaning of the word "explore", that is, to
subject any careful scientific scrutiny in order to understand, clarify something [2, p. 158]. Based
on these principles, in this thesis one of the tasks of scientific work was the elucidation of the
notion "prevention of illegal seizure of vehicles. The priority was chosen this method of research,
as a synthesis — combining elements into a whole [3, p. 531], considering that so far neither
doctrinal nor practical level this concept is not articulated. And this, in its turn, as practice shows,
does not allow more effectively deal with illegal manifestations of the perpetrators involved in the
illicit seizure of vehicles.

In this phrase each word has its informative value and eventually affect the overall meaning
of the concept "prevention of illegal seizure of vehicles". In particular, under "illegal" in the
scientific and practical understanding sources committed intentionally, for any purpose unlawful
removal by any method of a vehicle the owner or user against their will [4 sec. 568]. This
approach actually coincides with the contents of the notes to article 289 of the criminal code of
Ukraine [5] and essentially no knowledge of the subject of knowledge regarding this period.

More subiject to the decision of this question came up D. S. Shapchenko who suggested
that under the misappropriation to understand the wrongful seizure of the vehicle from the other
authority, contrary to the will of the owner or user, and thereby establishing temporary or
permanent disposition of seized means of transport to meet the personal needs of other persons
[6, p. 599]. On the contrary, M. |. Miller and N. And.Havronyuk in the scientific and practical
commentary of criminal code of Ukraine on this issue is only noted that the concept of an illegal
taking by the vehicle is given in section 1 of the notes to .289 article of the criminal code, without
giving him an extended interpretation [7, p. 686]. A similar approach was used by V. V.
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Emelyanenko who in the commentary of the criminal code have reproduced the contents of
paragraph 1 of the notes to article 289 of the criminal code [8, p. 568].

In turn, the authors of the scientific-practical commentary to the criminal code of Ukraine (p.
p. of Adrosko, T. M. Arsenyuk, V. F. Banishev, etc.) believes that the illegal acquisition of a
vehicle is illegal its removal by the owner or user of the subject of crime [9, pp. 694-695], so that
narrowed the interpretation of this term. Has no unity of opinions of scientists on the designated
topic and in other scientific and educational publications, namely: a) in the textbooks for the
course "Criminal law of Ukraine" [10]; b) in textbooks with the same rate [11]; in) in books,
including criminal law and investigative direction [12]; g) other sources [13].

Along with this, it should be noted that in claim 1 of the notes to article 289 of the criminal
code and in various doctrinal publications key in the definition of "illegal taking vehicle" is the
phrase "wrongful removal by any method of a vehicle the owner or user". And this, in turn,
suggests that the direct object of this crime is the right of property, and further — traffic safety and
transport operation.

This conclusion follows from the content:

1. The concept of "ownership", i.e. rights of a person to a thing (property), which it shall
exercise in accordance with the law on their own, regardless of the will of others (article 316 of
the civil code of Ukraine) [14]. Based on this, admittedly, illegally taking possession of the vehicle,
the perpetrator is not only encroaching on traffic safety and transport operation (in particular, if it
is a driver with considerable professional experience and in the Commission of a crime under
article 289 of the criminal code, has no intention to violate the rules of the road [15]), but affect
the right of private property.

2. The concept of "a stranger thing (property) that is used for the characterization of crimes
against property [7, pp. 413-414], that is about the subject of crime (thing, property), owned or
legally held by the perpetrator. So a stranger taking possession of the vehicle, the perpetrator
illegally owns and uses them, and in some cases, and disposes of the property, that is not
encroaching on safety of traffic and of ownership.

3. Practice of combating the crime, according to which the perpetrators of criminal assault
in the Commission of a crime under article 289 of the criminal code, other socially dangerous
encroachment, as defined in section XI of the criminal code, was not carried out [16, p. 125-126].

4. The so-called competition of legal norms [17, p. 513-514], which provides that in cases of
legal regulation of similar public relations in several legal norms, the priority actions are those that
are more voluminous on the means to influence them. Based on the content of p. 1 notes to
article 289 of the criminal code, this priority rule supports the rule that regulates ownership
issues.

5. International legal approaches and practices of the suppression of unlawful seizure of
vehicles. In particular, article 17 of the universal Declaration of human rights of 10 December
1948 States that every person has the right to own property and no one shall be arbitrarily
deprived of his property. In case of violation of fundamental human rights, including the right to
property, she has the right to an effective remedy by the competent national tribunals (article 8)
[8]. Similar provisions are defined in the Protocol No. 1 of the European Convention for the
protection of human rights and fundamental freedoms of 20 March 1952 [18] and other
international instruments and legal regulations of certain foreign countries. Thus, the criminal
code of Germany for illegal use of vehicle (unlike the criminal code of Ukraine that is in the
context of an illegal taking) responsibility is provided in section 19, "Theft and misappropriation,"
that is the object of the crime recognized the right of ownership, not traffic safety, as stipulated in
the criminal code of Ukraine.

This approach applied to Norway of the criminal code (Chapter 24 of "Embezzlement,
stealing and unlawful use"); Sweden, penal code; penal code of Finland, UK USA, UK, Denmark,
Spain, Austria, Switzerland, etc. [19, p. 19-21].
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6. Some theoretical developments on the topic of the research. A number of scientists, and
is to agree with them, convinced that in the Commission of illegal appropriation of means of
transportation theft does not exist, and all actions related to illegal encroachment on vehicles
must be qualified under articles providing for criminal liability for infringement on the property, and
the relevant article of the criminal code (article 215-3; article 289 of the criminal code) from the
Code must be excluded [20]. However, there is another approach, whereby not all cases of illegal
encroachments can be classified as acquisitive crimes, since, according to these scientists, the
obligatory sign of structure of a crime involving the abduction is a selfish motive, i.e. the desire to
obtain material benefits as a result of the crime. Using the same almost with the subsequent
return, the illegal taking the vehicle to "ride" and other similar actions can not be regarded as
abduction [20].

This position is not acceptable. So, none of the articles in section VI of the Special part of
the criminal code of Ukraine "Crimes against property" does not include such a mandatory
feature of the offense as "selfish motive". It is about her being only in scientific-practical
comments to the criminal code, as well as in a special resolution of the Plenum of the Supreme
Court of Ukraine on these issues from November 6, 2009 No. 10 "on judicial practice in cases of
crimes against property [21], to the sources of law do not apply. On this basis, and guided by the
requirements of part 4 of article 3 of the criminal code on the prohibition to apply the law on
criminal liability by analogy is, admittedly, a selfish motive cannot be a defining characteristic of
the definition of offences related to illegal seizure of vehicles. Additional argument on this issue
stands used in the articles of section VI of the Special part of the criminal code of Ukraine and
article 289 of the criminal code the word "misappropriation”, which is the umbrella for these
offences, taking into account the designated problems.

And, finally, important in this context is the provision of article 41 of the Constitution of
Ukraine, according to which everyone has the right to possess, use and dispose of his property.
While no one may be unlawfully deprived of property rights. The right of property is inviolable
[22].

Thus, given the specified and for the purpose of streamlining of norms of the Special part of
the criminal code, should: a) article 289 of the criminal code of Ukraine to exclude from section XI
of the criminal code; b) complete section VI of the criminal code. 198-1 "lllegal taking vehicle" in
the wording of the current article 289 of the criminal code; b) note 1 to article 198-1 to read as
follows: "the illegal taking the vehicle in this article should be understood the Commission of
intentional attacks on the ownership or user of this tool against their will".

Following systemically constitutive element in this phrase is the notion of "prevention". As
shown by the results of the analysis of legal literature, this term is used along with concepts such
as "fighting crime", "prevention", "prophylaxis", "prevention of", "the social control of crime" and
art. Along with this, with all the variety of doctrinal approaches on the designated topic, should
agree with the conclusion made by V. M. Bandurka and L. M. Davydenko, namely: the volume on
the content and intent of the above is the term "fighting crime", its basic components are: a)
criminal-legal aspect of combating crime; b) criminological aspect or warnings of crimes on the
basis of eliminating, weakening and neutralization of criminogenic factors [23, p. 89].

In a broad sense, the crime prevention scientists (V. M. Kuts) understand the complex
social and legal phenomenon and concept of it, which reflects the theory and practice of the
specific public-management activities and private initiatives aimed at preventing crime,
addressing the underlying causes and conditions that initiated the interrupt the criminal activity or
criminal acts at various stages of implementation, involvement of actors committing them to trial
and apply measures of criminal law [24, pp. 14-15]. According to L. M. Davydenko, with which
you can agree, the concept of "fighting crime", could be interpreted as the reaction of society to
crime. The term "reaction" includes both criminal-legal influence, and the influence of criminology
on crime [25, p. 6-7].
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Along with this, as correctly concluded based on the analysis of the conceptual
apparatus.M. Popovich, the term "fighting crime" most accurately reflects criminology the nature
and content of the activity, which lies at its basis [26, p. 27]. Thus, according to A. M. Litvinov, the
problem of combating crime of any nature or direction related to social factors, because it deals
with certain social groups or individuals and life situations in which they find themselves.
Opposition in this sense is the objective act, focused on certain categories of people [27, p. 12].
However, as noted by A. If.Sugars, if criminal-legal influence is the reaction of society to the
individual crimes, by applying to the perpetrators of the crime measures of criminal law,
criminological influence can be called a "reaction" of society and the factors determining crime, by
eliminating, weakening or blocking. The close connection of these two lines of impact on crime is
essential to the effectiveness of countering (combating) crime [28, p. 28]. Moreover, as practice
shows, criminal-legal and criminological effects are carried out simultaneously, so the separation
of activities related to fighting crime, is conditional [25, p. 7].

Conclusion. Based on these and other scientific approaches to the solution of this
problem, we can derive the following definition of the term "prevention" that is used in the phrase
"prevention of illegal taking vehicle", namely the activity that is carried out in accordance with law
by authorized government entities and other entities that operate on a voluntary basis, to prevent
the Commission of a crime provided by article 289 of the criminal code of Ukraine and elimination
of causes and conditions, interrupt initiated criminal activities at different stages of its
implementation (article 13-15 of the criminal code), as well as attracting the subjects of the
Commission of this crime to trial and apply to them other measures of criminally-legal influence.
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