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ZAPEWNIENIE PRAW | SWOBOD OSOB Z ZABURZENIAMI
PSYCHICZNYMI W POSTEPOWANIU KARNYM

Streszczenie. W artykule sg badane kwestie problemowe
zagwarantowania podstawowych praw i swobéd o0s6b z
zaburzeniami psychicznymi lub cierpigcymi na choroby psychiczne i
znajdujgcymi sie w polu uwagi organdéw scigania i sgdéw. Omawiana
jest celowos¢ i prawomocnos$¢ czasowego ograniczenia praw i
swobdd jednostki, zwraca sie uwage na specyfike postepowania
karnego w sprawie przyznania srodkéw przymusowych o charakterze
medycznym.

Stowa kluczowe: postepowanie karne, zaburzenie W. Kolesnyk
psychiczne, prawa i swobody o0sob, srodki przymusowe o  doktor habilitowany nauk
charakterze medycznym, ograniczenie praw i swobdd. prawnych, profesor,

czofowy pracownik

OBSERVING RIGHTS AND FREEDOM MENTALLY DISABLED naukowy
PEOPLE IN CRIMINAL PROCEDURE oSrodka naukowo-
organizacyjnego

Abstract. The article researches problematic issues around Narodowej Akademii
basic rights and freedoms of people with mental disabilities and  Stuzby Bezpieczeristwa
psychic disorders who became an object of investigation by law Ukrainy
enforcement agencies and court trial. Consideration given to (m. Kijow, Ukraina)

advisability and legitimacy of temporary curtailment of certain rights
and freedoms of a person, special focus is placed on criminal
procedure peculiarities with regard to imposing restrictions of medical
nature.

Key words. criminal procedure, mental disorder, right and freedom of person, forced
restrictions of medical nature, curtailment of rights and freedoms.

AOTPUMAHHA B KPUMIHAJIIbHOMY NMPOBAIXKEHHI NMPAB | CBOBO[ OCIb 3
NMCUXIYHUMU PO3NNTAOAMU

AHoTauif. B ctaTTi po3rnggalnTbea npobnemMHi NUTaHHA AOTPMMaHHA OCHOBHWUX MpaB i
ceobog ocib, aKki MalTb MCUXIYHI Po3nagn 4Yn CTPaKOalTb Ha MNCUMXIYHI 3aXBOPIOBAHHS i
notpanunu 0o cdepu yearv npaBoOOXOPOHHUX opraHiB Ta cyay. OBrpyHTOBYETLCA OOUIMNBHICTD i
NpaBOMIpHICTb TUMYACOBOro 0BMeXeHHs1 okpemux npas i cBo6oa ocobu, 3BepTaeTbCs yBara Ha
0CcobnNMBOCTI 3OIMCHEHHA KPMMIHANBHOIo NPOBaXXEHHS WoA0 NPU3HAYeHHsT MPUMYCOBUX 3axoaiB
MEeAMYHOro xapakrepy.

Knroyoei crnoea: kKpumiHanbHe NpPOBaMXKEHHs, MCUXiYHMIM po3naj, npasa i ceoboam
0cobu, NPUMYCOBI 3axoan MeANYHOIo xapakrepy, obmexeHHs npas i cBoboA.

NMocTaHoBKa npobnemMn. CLOrofHi SK HiKONM akTyansHUMK B YKpaiHi NOCTalTb MUTaHHS
HaneXHoro 3axucty npaB Ta 0COBUCTUX iHTepeciB 0cobu, KOTpi MalTb OyTM 3abesneveHi
KOHCTUTYLINHUMW MNONOXEHHSAMU N po3pobneHMMn Ha iX OCHOBI 3akOoHaMu, Nig3aKOHHUMU 1
BiJOMYMMKN HOPMATMBHUMK akTamu. BignoBigHWMM nNpaBoOBMIA 3aXUCT MOBUHHA MaTtu W MNCUXiYHa
chepa noamHu, BTpyvaHHA B sIKy Byab-koro 6e3 3rogmn Ha Te camoi 0cobu 3abopoHeHe. MNuTaHHA
HagaHHa gonomorn ocobam, 4GKi BUABASAIOTb O3HAKM MNCUXIMHUX posnagis, npobnemu
3aKOHOAABYOrO pEerynioBaHHA BiAMOBIAANbHOCTI 3a couianbHO He ©GaxaHi Hacnigku IXHiX Agin,
TMMYaCcoBOro KOpPOTKOYACHOro abo n [OBOSIi TpMBANoro OOMeXKeHHS TXHIX LMBINbHUX, OKPeMUx
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KOHCTUTYLINHUX NpaB € 4OBOMi CKNagHUMKM | TakKMMu, O BUMaratoTb OKpeMOT yBaru i noBaxHOro
CTaBneHHs1 Sk 3 BOKy AepxaBHMX YCTaHOB, NOCaAAO0BLB Pi3HOrO PiBHA, Tak i 3 BOKY nepeciyHnx
rpoMagsaH. AKTyanbHIiCTb npobrnemu nMigKpecnioe WuMpoka pPO3MOBCHOIKEHICTb  MCUXIYHUX
3axXBOPIOBaHb Ta HAsBHICTb PI3HOMAHITHUX po3nafiB MCUXIYHOT cdepu y 3HaAYHOI YacTku
HaceneHHs. Tak, 3a gaHumu BcecBiTHbOI opraHizauii oXopoHM 340poB'sa, 6nn3bko 450 MIH.
Xutenis 3emni MawTb Aki-HeOyab nNcuxivyHi posnagn. 3a gaHMMKM BCECBITHBOI CTaTUCTMKW,
6nm3bko 1% HaceneHHs NnaHeTn BUABMSAOTb O3HAKM TAKOTO TSPKKOIO MCUXIYHOrO 3axXBOPHOBAHHSA
K WwmnsodpeHis, Big 3% 80 5% MaTb NposiBM 03HaK po3yMoBOI BigcTtanocti, a 5% xovya 6
AeKinbka pa3s CKapXurnucb Ha HasiBHi B HUX Hanagu genpecii. e 6inbluy KinbkicTb cknagatwTb
XBOpi Ha HEeBPO3MW, po3nagum OCOBMCTOCTI, ankoroniam, HapkomaHito. OCHOBHUMW NPUYMHAMMU
3POCTaHHS  MCUXIYHMX  3aXBOPKOBaHb Ha3MBalTb  HECNPUATIMBY  coUianbHO-EKOHOMIYHY
obcTaHoBKy B Baratbox KpaiHax, 3poctatove 6e3pobiTTs, couianbHy He3axXMLLEHICTb 1 3yOOXIHHS
LUMPOKNX BEPCTB HacemneHHs, MiKHaUioHanbHi 1 eTHIYHI KOHMNIKTW, AKi NOPOAXYIOTb HAaCUMbCTBO,
NPOBOKYIOTb BiiHM 4M MacoBi 3O0PONHI CYTMYKM, BUMYLLEHY BHYTPILLHIO i 30BHILLHIO Mirpadito Ta
iHWi dakTopu. BinblWicTb 3 Ha3BaHMX MPUYUH € HAO3BMYAWHO akTyanbHUMW Ons YKpaiHn B
CydacHMX yMOBax i CamMe BOHM 4acTO ChnpusaloTb PO3BUTKY CTPECOBUX Ta 3arpoanmeux
NCUXOTUYHMX CTaHiB y BaraTbox nogen. Ha Tni Takmx nNpoueciB HeyxurbHe OOTPUMAHHS 1
3abes3neyeHHsa npaB ocib 3 NCUMXIYHUMM po3nagaMn € CBOEPIOHUM MOKa3HMKOM PIiBHS PO3BUTKY
cycninbCTBa, MOro rymadisadii, cTaHy gemMokpaTtu3auii CycninbHUX NPoLeCiB B OKpeMil AepKaBi.
CouianbHa BigvyXeHiCcTb, HeBuNpaBAaHe OOMEXEHHs1 npaB, npesvpnuee abo 3HeBaxnuBee
CTaBneHHs 1 Byab-AKi iHWI OpMU NPUHMKEHHS NIOACBKOT rigHOCTI 0cib 3 NCUXiYHMMK po3nagamu
— BCe Le nignarae tenep NpaBoBil OLiHLi i perynioBaHHIO 3a 4OMOMOro IOPUONYHUX MEXaHI3MIB.
3 ornagy Ha €gHiCTb NpaBoBOro nons, BIiAMOBIAHI HOpMWM 3akoHogaBcTBa YKpaiHW, KOTPi
noknukaHi 3abeanevyBaTi 3axucT npas i cBO60S 0CcobU, a TakoX iHWI HOPMATMBHI JOKYMEHTH,
O CTOCYIOTbCA LUMX NUTaHb, MOBMHHI MaTh €4MHI NigXogu OO BCTAHOBMEHHS Ta 3abe3nedeHHs
Takmx npaB. i cBobog yciMa aep>xaBHUMU opraHamu, 6yab TO opraHy OXOPOHWU 300POB'S, OpraHu
NPaBOOXOPOHHI YK CyOoBi.

Buknap ocHoOBHMX nonoxeHb. [lpobrnemn 3abesnevyeHHs npaB OCIO, WO BUSBMSIOTb
O3HaKW NCUXIYHMX po3nagiB, € Haubinbw couianbHMMK 3a CBOIM NpegMeToM, MEeTOLONOrIE
OOCNIMKEHHsT M npakTukow peanisadii. Lle 3ymoBneHoO ocobnmBOCTAMM MauieHTiB NpakTUYHOI
ncuxiaTpii, TPYAHOLAMKN NCUXiaTPUYHOI SIarHOCTUKM | LULMPOKUM Aiana3oHOM NCUXIYHMX po3nagis
— Bif NOrpaHnYHnX (CyMiKHUX) nopyLleHb aganTtadii 40 BUPa3HUX XPOHIYHMUX NCUXO3iB i rMUBOKoro
cnaboymcTBa, a B OKpeMMX BuNagkax — AiarHOCTUKM CTaHIiB NPaKTUYHO 340poBuMX OCIb B acnekTi
PU3NKYy BUHWMKHEHHS B HUX MCUXIYHOrO 3axBoptoBaHHsA. CouianbHi daktopy BUSABMASAOTbL CBIl
BM/MB 9K HA CTaH MNCUXIYHOroO 340POB'S OKpPeMux rpomMagsH i cycninbCTBa B LifOMY, Tak i Ha
dopMyBaHHS y3aranbHeHOl CycninbHOT AYMKM | KOHUEeNnTyanbHUX MNOHATb LWOAO CYTHOCTI
NCUXiyHOT HopMK 1 matonorii. [lo Toro X Garato fki i3 cknagHuWx couianbHUX bakTopiB, KOTPI
CNpUAMalTbCa | YyCBIOOMMNIOKTLCA 0COB0I0, MOXYTb CTaBaTM MNATOrE€HHWMKW, MPUBOOUTM A0
aedopmaldii cycninbHUX BiAHOCKMH iHAMBIAA | 9K HACnigoK — 3yMOBMOBATM PO3BUTOK MCUXIYHOI
natonorii. BogHoyac iCHye pu3MK PO3WMPEHOro  TRNyMayeHHs  MCUXIYHOT  NaTosorii,
rinepaiarHoOCTUKN  MCUXIYHUX 3aXBOPHOBAHb, MEXaHIYHOro MNepeHeceHHsT KIHIYHMX OLHOK i
TEPMIHIB H8 MHOXWHHICTb BapiaHTiB iHAMBIQyanbHOI CBOEPIAHOCTI 0cobu i NoBediHKM OKpeMoi
NOOVHU B HE3BMYHUX abo M MpOCTUX 3 NepLloro nornsgy cutyauisx. B ymoBax 3MiHOBaHOCTI
KNiHIYHMX KOHUENUiN i giarHOCTUYHUX KPUTEPIIB NCUXIYHUX CTaHiB 3poctae Hebesneka He nuwe
NOMMUIKOBUX CY[KEHb, @ W HaBMMWCHMX BUKPUBMEHb AINCHOCTI, BCTAHOBIIEHHS eKcrnepTamu
ncmxiaTpamyM HenpaBUITbHUX BUCHOBKIB Mif TMCKOM couianbHUX o6cTaBuH abo Ccyl’eKTUBHOI
ynepegxeHocTi. LliHa Takoi ekcrnepTHOI NMOMUMKA B KpUMiHanbHOMY MNpPOBAmKEHHI Moxe 6yTn
HEMOMIPHO BUCOKOIO.

3 iHworo 60Ky, HasiBHa McuxiyHa xBopoba 4YM MaTONOriYHi MCUXiIYHI CTaHW YTPYAHIOITL
coujanbHy aganTauito 0cobu, BUKNIMKAKOTb MOPYLUEHHA B Ti MOBEAiHUi, CTBOPKOTbL PU3NK
BYMHEHHS Hebe3neyHux Ain, ski MOXyTb 3aBAaTh UKoAY SK caMin ocobi, Tak i HaBKOMULLHIM.
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OTmxe 3axucTy noTpebytoTb AK iHTEpecu KOXHOT NCUXiYHO XBOPOI O0cobW, Tak i cycninbCcTBa Ta
KOXHOro 3 Mmoro rpomagsH. CynepeudnuBicTb L€l BUMOrKM BUTIKAE 3 HE3BIKHOCTI 0COBMCTUX i
CyCninbHUX iHTepeciB. Ane ue He BKasye Ha ixX MOBHY W abCOMOTHY NPOTUMNEXHICTb. 3aranbHO
MOpanbHOK NIACTaBO, Ha Ky CNUPaETbeCs Byab-Aka MeaudHa i lopuanyHa Hayka, B TOMY YMChi
M ncuxiaTpia, KpUMiHanbHe NpaBo, KPUMIHANbHWA Npouec, KpuMmiHanicTuka Ta ncuxiatpuyHa i
npaBoBa NpakTUKa, € BU3HAHHS XWUTTS | 300POB'A NOAMHM HAMBULLIOKD COLanbHOK LiHHICTIO.
36epexeHHs XUTTS 1 300POB'S KOXHOT NoanHW Bignosigae iHTepecam ocobu i cycninbcTeBa B
uinomy. Taki obCTaBvHW 3yMOBIOTH MNOTPEDY 3aKOHOOABYOrO0 BCTAHOBMEHHS COLjianbHUX
obmMexeHb ans ocib, ski MalTb NCUXidHIi posnagun. NMpoTe po3Mip i xapakTep TakMx obMexeHb
Mae€ BignoBigaTN xapakTepy, CTYNEHI0 TSHXKKOCTI NCUXIYHUX po3nagiB, TUMY 1M CTYNEHI0 CycninbHOT
Hebe3neyHoCTi NcnxiyHO XxBOpoi ocobu. BogHovac 3aBxaun Tpeba BpaxoByBaTtH, WO B OyAb-AKOMY
BUNAgKy npaeBa 1M cBobogm ocobu, KoTpa Mae O3Haku MCUXIYHMX pos3nagis, 3anuwarTbCs
HeBiA4'EMHMMU | TakuMu, WO NignaratoTb BcebivHOMY 3axucTy 3 6OKy AepxaBu Ta il opraHis.

OgHuM 3 TakMx BaXXnNMBMX NpaB ocobu € Ti NpaBo Ha 3axXMUCT CBOIX NEPCOHANbHUX SaHMX.
3rigHo 3 BMMoramu 3akoHy YkpaiHu "Mlpo 3axuMcT nepcoHanbHUX gaHumx", ocobucTi HEMaWMHOBI
npaBa Ha nepcoHanbHi AaHi, SKki Mae KoxHa (isnyHa ocoba, € HeBiA'€EMHUMU | HENOPYLUHMMU (CT.
8). NepcoHanbHi AaHi MOXyTb ByTW BigHeCeHi 00 KOHdiAeHUinHOT iHdopMmaLil Nnpo ocoby 3akoHOM
(ct. 5) [1]. Tpeba 4iTKO PO3YMITW, LLO BCTAHOBMIEHMIM AiarHO3 MCUXIYHOrO po3rnagy sk Takoro
BigoOpaxkae nepcoHanbHi AdaHi NpO KOHKPETHY JNIAWHY | Mae BupasHe couianbHo-eTu4He
HaBaHTaXeHHdA. CborogHi, Haxanb, y GaraTbOX NOAEN YABMNEHHA NpO ncuxiaTpito acouitoe 3
HeoAMiHHUM oBMexeHHAM cBoboan nauieHTiB abo 3 penpecvBHUMM 3axogamu. B ncuxiatpil
BeOyTb HaBiTb MOBY MpO "CTMUIMYy MCUXIYHOrO 3axXBOPHOBAHHA" SIK CBOEPiIAHE TaBpPO, OCHOBHUMM
acnekTaMum SIKOro BBaXkatoTb BUOKPEMIEHHSA 0CObOU, SiKih BCTAHOBMEHO NCUMXiaTPUYHUIA diarHos, 3-
NOMDK iHLWMX 4rneHiB CyCninbCTBa $K AEBiaHTHY, 3 BiOXWNEHHAMM Big HOPMM i couianbHO
Hebe3neyHy ocoby 3 NpunucyBaHHAM i1 NOBYTOBMX HEraTUBHUX YSIBIIEHb NPO AyLEBHO XBOPUX,
O 3yMOBOE HACTYNHY AUCKPUMIHAUiO B couiymi. CTurma BMUCTynae couianbHUM CUMMATOMOM
MCUXIYHOrO 3axXBOPKOBAHHS, OHTOJSIONMYHOK BIAMIHHICTIO MCUXIYHO XBOPMX Bi4 340pOBMX OCIO.
[HKONM BOHA HaBiTb 3BOAUTLCS 40 COLIOKYNbTYPHOT 3a00POHN Ha OKPEMi CTOCYHKM B CYCMiNnbCTBI,
O nepeLuKkoaXae NPUMCTOCYBaHHIO 0CObKU 3 BagamMu MCUXIYHOrO 340pPOB'sS 40 NEBHMX i BaaHux
ANa Hei yMOB XUTTSA. 3 iHWOro 60Ky, MOXNMBICTb NPAMOro abo nobiYHOro NpUMycCy, KU MOXe
OyTM 3acTocoBaHMM [0 MCUXIYHO XBOPOI OCOBW, CTBOPIOE HaBKOMO McuxiaTpii CTpaxiTrnveui
Opeor, BUKNMKAE HeOoBipy CyCMifbCTBa He nuvwe o ocobu 3 NeuxiyHuMy posnagamu, a n go
ncuxiaTpiB i Le BUKNMKAe npupogHe GaxkaHHA Bigropoautu cebe Big BTpyvaHHs B ocobucte
XUTTA. TOMy 3aBOaHHAM 3aKOHOOABCTBA, WO perynioe Nopsiaok BTPYYaHHSA B MNCUXIYHY cdepy
ocobu Ta perynoe noeefiHky ocid i3 Bagamu MNCUXIYHOrMO 340POB'S, BUCTYNae OOMEXEHHS
npuMycy OO0 MeX, SKi BM3HA4YalTbCsA MEOMYHOK HEeoOXIigHICTHO, WO W Chnyrye rapaHTieto
3abe3neyeHHss 4OTPUMaHHSA npas noanHu. Bumoramm ct. 6 3akoHy Ykpainu "lMpo ncuxiatpuyHy
aonomory" BCTaHOBIMEHO KOHMIAEHUINHICTL BIiGOMOCTEN NPO CTaH NCUXIYHOro 340pOoB's 0cobu Ta
HaJaHHa ncuxiatpudHoi gonomoru [2]. Lle o3Havae, Wwo npaBo Ha ofep>KaHHS i BUKOPUCTaHHS
KOHpiaeHUinHMX BIGOMOCTEN NPO CTaH NCUXIYHOrO 340pOB'A 0COBM Ta HadaHHS 1 ncuxiaTpuyHoi
gonoMmorn Mae cama ocoba 4u 1 3aKOHHUW npedcTaBHUK. [lonyckaeTbcsa nepefada Takux
BigomocTten 6e3 3rogn ocobu abo 6e3 3rogm il 3aKOHHOIO NpeAcTaBHMKA NuLLe Ans: opraHisauii
HagaHHA ocobi, ska CcTpaxgae Ha TSKKMA MCUXIMHUMIA  posnapg, ncuxiaTpuyHoi SONOMOrM;
nNpoBapKeHHS1 4OCYAOBOro poscrigyBaHHA abo CydoBOro posrnggy — 3a MMCbMOBMM 3anNUTOM
cnigyoro, NpPoKypopa Ta cyay.

He MeHW BaxnvBe 3HAYEeHHA Ma€ BCTAHOBMEHHSA MNPUHUMMIB HadaHHS McuxiaTpu4yHoI
OOMNOMOru, SKMMM B YKpaiHi BU3HAHO 3aKOHHICTb, FYMaHHICTb, OOAEPXKaAHHS NpaB MOAUHU i
rpomMagsaHuHa, 0OOpOoBINbHICTb, AOCTYMHICTb Ta BigMOBIAHICTE Cy4acHOMY PiBHIO HayKOBUX 3HaHb,
HeoOXigHICTb W [OCTaTHICTb 3axofiB fikyBaHHSA 3  MiHIManbHUMKU  coLianbHO-NPaBOBUMM
obMexeHHAMKN. OcCTaHHIM i3 3a3HayYyeHUX NPUHUMMIB — MiHIManbHICTbL couianbHO-NPaBOBUX
obmexeHb, 6esnocepedHbO BIQHOCUTBCA [0 3acTOCYBaHHS Takmx obmexeHb B cdepi
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KpuMiHanbHoro cygoudmHctea. OcCb YoMy npaBOBi HOPMWU  KPUMIHANBHOMO, KpUMiHaNbHOro
npouecyanbHOro 3akoHogaBCcTBa YkpaiHW B pasi BCTAHOBMEHHS 3aKOHOA4ABYMX MOJSIOXKEHb, SIKi
MOXYTb TOpPKaTMCA MpaB Ta iHTEepeciB 0ocib, KOTpi BUABMNAOTb O3HAKM MNCUXIYHUX po3nagis,
NOBUHHI 0OOB’SI3KOBO BpaxoByBaTh noTpedy 3abeanedeHHss HE NULle OCHOBHMX KOHCTUTYLINHUX
npas i csobod NAWHUM W FPOMagsaHMHA, @ W OCHOBHI MPUHUMNKW HaZaHHS ncuxiaTpUYHOI
OOonMomMoru.

B ncuxiaTpii oTpumaHHa 3rogn XBoporo Ha Byab-Ake BTpyYaHHS B cdhepy MOro 340poB's,
30KpeMa, rocnitanisauisi, NpM3HayYeHHsa NikyBaHHA abo AKMXOCb OOCHiMKEeHb, PO3rnsgaeTbCcsa B
Aekinbkox acnektax. Hacamnepepq, BigoMocTi Nnpo xBopoby, 3HAaYEHHSA BCTAHOBIEHMX KITiHIYHUX
CMMMTOMIB, LWOAO MNaHiB, MPOrHO3y TPWMBAroCTi MNiKyBaHHA W MNOB’A3aHMX 3 HUM PU3MKIB
BiQHOCATbCS 00 iH(hopmaLii, ssika Mae eTUKO-IOpUONYHE 3HAYEHHs. 3 umMx nosuuin iHdopmoBaHa
3roga — LUe 3aKkoHHe MpaBO KOMMETEHTHUX MauieHTiB i TOMy iXHSA 3roga noBMHHA OyTn
[00POBINbHOLD, YCBIAOMMEHO, OTPMMaHOK 6e3 Morpos i HacUNbCTBA, a BiAMOBA Bif OTPUMaHHS
ncuxiaTpPUYHOT 4OMOMOMM He MOBMHHA BMAMBATM Ha CTaHOBMLLE XBOpOro. [poTe neBHi acnekTu
npasa ocib, Lo MaloTb NCUXiYHI po3nagun, Ha BiAMOBY Bi4 HagaHHA M NCUMXiaTPUYHOT JONOMOrn
NoB'aA3ylTbCA 3 NpobieMoto X BigNOBiAaNbHOCTI 3a BUMHEHI CycninbHO HebeaneyHi gisHHA. Came
TOMY [OOPOBINbLHICTE HaAaHHA NCUXiaTPUYHOT JOMOMOrM K OAMH i3 11 MPUHUMNIB Mae OKpeMi
3aKoHoaaBui obmexeHHs. Tak, Hanpuknag, 3akoHom Ykpainu "lNpo ncuxiatpuyHy gonomory" (cT.
19) BCTa@HOBMEHO MOXIUBICTb 3aCTOCYBaHHS, MPOAOBXKEHHH, 3MiHM abo NpUNMHEHHS
3actocyBaHHA 6e3 3roan ocobu MpUMyCcOBMX 3axOAiB MeAMYHOro xapaktepy. Peanisauii npas,
cBobof i 3aKOHHMX iHTepeciB ocobu, koTpa noTtpebye 3acTOCyBaHHA MNPUMYCOBUX 3axofiB
MeaMYHOro Xapakrepy, CrnyrytioTb BiONOBIAHI KPpUMiIHaNbHI 1 KpUMiHaNbHI NpouecyanbHi HopMu, B
SKWUX 3akKpinneHo nigctaBu, BUAW, MNOPSAOK 3aCTOCYBaHHS MPUMYCOBUX 3ax04iB MegUYHOro
Xapaktepy, ocobnmuii NOpSLOOK 30iIMCHEHHS KPMMIHANBLHOMO MPOBaAXEHHs1 AaHOl KaTeropii nig
yac [0OCYZOBOro po3criigyBaHHSA Ta CygoOBOro po3rnsigy, BM3HAYeHi OCHOBHI nMpaBa M 060B’A3KM
YYaCHUKIB KPMMIHaAnNbHOro NPOBaPKEHHS i OKPeMO — MpaBa ocobu, y SIKOI BUSIBIIEHO O3HAKW
NCUXiYHNX posnagis.

Ha cborogHi 3acTocyBaHHS MPUMMYCOBMX 3axofiB MeAWYHOro Xapaktepy [o ocib, ski
CTpaXgawTb Ha MCUXIiYHI poanagn, nepenbadyeHo 3akOHOAABCTBOM BinbLUOCTI KkpaiH CBITY.
MpumycoBe nikyBaHHA MCUXIYHO XBOPUX 3MOYMHLIB nepenbayeHo MiKHaApOOHMMM NPaBOBUMMU
aktamu. MiHimanbHi cTaHgapTHI NpaBuna NOBOMKEHHS 3 YB'A3HEHMMN, LLO NPUNHATI Ha [NepLluomy
KoHrpeci OOH i3 3anobiraHHsA 3N0YMHHOCTI i NOBOAXEHHIO 3 npasonopyLuHukammu (M. XXeHesa, 30
cepnHs 1955 p.), nepeabavaloTb NOMOXKEHHSA NPO Te, WO OCIO, SKi BU3HaHI AyLLEBHOXBOPUMMU, HE
BapTO niggaBaTu TIOPEMHOMY YB'A3HEHHI, a ToMy HeoOXigHO BXuBaTU 3axogu Ans
HaNWBMALIOro NepeBeaeHHs iX y 3aknagu Ans QyLWeBHOXBOPUX. YB'A3HEHUX, WO CTpaXaalTb Ha
iHWIi NcuxivHi 3axBoptoBaHHA abo Hepgoniku, Tpeba 6patu nig Harnag i nikyBaTu B cneujianbHUX
3aknagax nig kepiBHMUTBOM nikapie [3]. [puHUMNM 3axUCTy MCUXIYHO XBOpUX OCI6, LWo
3atBepaxeHi NeHepanbHoo acambneeto OOH 17 rpyagHs 1991 p., nepenbadatoTb, WO BigHOCHO
0Ci0, SKi BYMHMNM 3aBOpPOHEHI KPpMMiIHANbHUM 3aKOHOM [LifHHSA, i 3aTpuMaHi B X04i CygoBOro
poarnagy abo poacnigyBaHHs, SKWO nepenbadaeTbca abo BCTAaHOBMEHO, WO BOHWU CTpaXadalTb
Ha MCUXiYHi 3aXBOPIOBAHHSA, 3aranbHi NPUMHLMNIM 3aXUCTY NignaraloTb 3aCTOCYBaHHIO B MOBHOMY
06cA3i 3 TakKMMK MiHIManbHUMKU, HEOOXiOHUMN B AaHMX 06CTaBMHAX 3MiHAMU i BUKNIOYEHHAMN, SKi
He OyayTb 3aBgaBaTu WKOAWM X npaBam. [MONOXeHHs BHYTPILHbOAEPXKABHOMO 3aKOHO4ABCTBA
MOXYTb YMOBHOBaxyBaTW cyd abo iHWWW KOMMNETEHTHUWA OpraH Ha OCHOBI He3anexHoro
MeONYHOro BUCHOBKY BUHOCUTU PiLLEHHS MPO MOMILLEHHA TakMx OCib B NCMXiaTPUYHI 3aknaam ons
i3onAuii 3 MeTOow HadaHHA ncuxiaTpuyHoi gonomorn [4]. Y GinbwocTi  BUNagkis
BHYTPILUHbOAEPXKAaBHUMM 3aKOHOL4ABYMMU HOPMaMn MPUMYCOBI 3axXO4M MELUYHOro Xapakrepy
po3rnagaloTbCs SK Pi3HOBMA IHLWMX 3axo4iB KpuMiHanNbHO-NPaBOBOro xapaktepy. B peskux
KpaiHax, Hanpuknag, B KHP, ®paHuii, AnoHii npumycoBi 3axoan MeOudHOro xapaktepy He
BXOOATb [0 4ucna KpUMiHanbHO-NPaBOBUX IHCTUTYTIB i 3aCTOCOBYHOTbCSA B MeXaxX He
KpUMIHanNbHOro CyaouMHCTBA, a Ha NigcTaBi OKPeMMX HOPM LMBINbHOMO abo agMiHiCTpaTUMBHOIO
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npaea [5, ¢.345]. Ha cygoBui nopsigoK 3acCTOCYBaHHSA, 3MiHM abo NPUNUHEHHS] 3aCTOCYBaHHS
NPUMYCOBUX 3ax04iB MEANYHOIO XapakTepy A0 OCib, siki cTpaxgalTb Ha NCUXiYHI 3aXBOPHOBAHHS
i BUMHUNK cycninbHO HebesneyHi ail, B Halii gepxasi BKa3yloTb BUMOrK cT. 19 3akoHy YkpaiHu
"lMpo ncuxiaTpuyHy gonomory" i ue B MNOBHIM Mipi y3rofXyeTbCA 3 BUMMOramu BiTYU3HSHOMO
KPMMiHanNbLHOro Ta KpUMiHanbHOro npouecyanbHOro 3aKoHO4aBCTBa.

UnHHe 3aKOHOAABCTBO YKpaiHM nepenbavyae MOXMIMBICTb 3aCTOCYBaHHA CyAOM He nuwle
NPUMYCOBUX 3ax04iB MEOMYHOIO XapaKkTepy, Lo NOB'A3YETbCS i3 BCTAHOBIIEHHAM Y NEBHOT 0cobun
BaZ MCUXIYHOIo 340POB'S YN ypaXKeHHS NCUXIYHOT cdepun, a 1 NPUMYCOBOTO NiKyBaHHS Big XBOpoO
iHwoi eTionorii. [pumycoBe nikyBaHHA 0OCOBM TakoX B MEBHIM Mipi nNoOpywye nNpUHLMUNU
[00POBINBHOCTI OTPMMAaHHS NiKapCbKOT AONOMOMN i € NPOSBOM TMMYaCOBOIrO NMOPYLUEHHS NpaB Ta
ceobog ocobu, a TOMy 34INCHIOETBCA NULIE Ha MigCTaBi CygoBOro piweHHs. BignosigHo ao
nonoxeHb cT. 96 KK YkpaiHu, npumycoBe nikyBaHHA MOxe ByTn 3acTocoBaHe CyaoM, He3anexHo
BiJ MPM3HA4YeHOro nokapaHHs, A0 oCib, AKi BYMHUNM 3NOYMH (KPUMiHaNbHE NPaBoMNOpYLUEHHSs) Ta
MalTb XBOPOOy, WO CTaHOBUTH Hebeaneky Ans 340pOB's iHWuX ocib. [Ons nigTeepmXeHHs
HasIBHOCTi B 0COBW NeBHOT XBOpPOOM OOCTATHIM € OTPUMaHHS CyAOM BigMOBIOHOMO MeAUYHOro
BMCHOBKY. Take npMMycoBe NiKyBaHHS 34iMCHIOETLCA 3a MicLEeM BiAbyBaHHSA NOKapaHHs y BUrMaai
no3basrieHHA abo oOMexXeHHs BOMi UM y crieuianbHUX NiKyBarnbHUX 3aknagax y pasi npu3HavyeHHsi
BMHHIM 0cobi iHWoro Buay nokapaHHsa. Hebesneky Ans 300poB'A iHWKUX OCIO CTaHOBMATHL
XBopobu, siki OcHoBaMu 3aKOHOLABCTBA YKpaiHW MPO OXOPOHY 340POB'A BigHeCeHi 40 couianbHO
Hebe3neyHnx 3axBopoBaHb i AKMMMN, 3rigHO 3 NonoXXeHHsiMK cT. 53 OCHOB, BM3HaHI Ty0epKynbo3s,
NcuxiyvHi, BeHepuyHi 3axsoptoBaHHA, CHIL, nenpa, XpoHi4HWMIA ankorosniam, HapkomaHis. Hacnigku
Aii Takmx xBopo® Ha camy ocoby, WO 3acympkeHa [0 nokapaHHs | OO0 Kol Moxe 6yTu
3aCTOCOBaHNM MpPUMYyCcOBe MiKyBaHHS, 3aKOHOA4aBeUb He posrnsgac. Ane sKkwo Mosa nae npo
BCTAHOBMEHY HasiBHICTb B 0COBM MNCUXiYHOT XBOPOOM, TO Hacnigkum Takoi XBOPOOW He NOBWHHI
BNAMBATU Ha 34aTHICTb Y4 MOBHOTY MipM 30aTHOCTI 3acympKeHOro ycBigomntoBaTtu CBOI il
(6e3pianbHicTb) abo kepyBaTV HAMM K N, YaC BUNHEHHS KPUMIHANBHOIO NPaBOoMNOPYLUEHHS, Tak i
Ha Yac BMHECEHHSI CyAOM BUPOKY Ta NPM3HAYEHHS MPMMYCOBOro nikyBaHHSA. Nopsagok 34iMCHEHHs
rocnitanizauii Ta NPMMYCOBOro fiKyBaHHA XBOPMX Ha TakKi 3axXBOPHOBAHHSA BCTAHOBMIOETbCS
3aKOHOOABCTBOM, @ CaMe HaJaHHA MNikapHSAHOT AOMOMOrM B MPMMYCOBOMY MOPSAKY Xoda W
NOB'A3YETLCS i3 BUMHEHHAM 0COB0I0 CcycninbHO HebeanevHnx AisHb, 34iIMCHEHHAM KPpUMiIHaNbHOro
NPOBaPKEHHS Ta NPU3HAYEHHSIM CyA0OM MOKAapaHHS, ane He po3rnagacTbCs SK NPMMYCOBi 3axXoaun
MeON4YHOro Xapakrepy.

MoTtpeba 3abesnedeHHs npaB oOCiIO, WO BUABMAAOTb O3HAKM MCUXIYHMX PO3nagis,
3YMOBOE npouecyanbHi  0COBMMBOCTI  34IMCHEHHS KPUMIHANbHOrO MPOBAMKEHHS  LWOAO
3aCTOoCyBaHHS MPUMYCOBUX 3axofiB MeauyHoro xapakrepy. Humm € Taki: obos’siskoBe
NpoBeAeHHSA OOCYQ0BOro po3cnigyBaHHA 1M OKpeMi npasuia LWono nopsaky Moro 34iMCHEHHs Ta
YYaCHUKIB Takoro po3cnigyBaHHsi; 0060B’AI3KkOBe BCTAHOBEHHS OKpeMUX 0BCTaBUH, LIO MOB’sA3aHi
i3 BUMHEHHAM CycniNbHO Hebe3neyHnx Ain Ta NPUYETHICTIO 4O X BUMHEHHS KOHKPETHOI ocobu, B
SIKOT BUSIBMEHI O3HAKM HAsIBHOrO Ha Yac OOCYOO0BOro po3crifyBaHHA UM B MUHYNIOMY MCUXIYHOMO
po3nagy; o6oB’A3KOBE 3any4YyeHHs1 ekcnepTa Ansa npoBedeHHs Cya0BO-MCUXiaTPUYHOT eKCnepTUau;
MOXNUBICTb 06'egHaHHSA | BUOINEHHS MaTepianiB KpUMiHaNbLHMX NPOBagXeHb Mig Yac 4oCya0BOro
po3cnigyBaHHs, WO 34INCHIOETECA B OCOBMMBOMY MoOpsaky; OocobnmBuiA NOPSOOK 3aKiHYEHHS
A0CYyO0BOro PO3ChigyBaHHs; 0cobnuBMiA NOpSOOK CyAOBOro po3rnsgdy Ta OKpemi BUMOrM Jo
yXBanu cygy; BCTaAHOBMIEHHA Cy4OBOro MOPSAKY MNPOAOBXEHHS, 3MiHM abo MpUMMHEHHS
3aCTOCyBaHHS MPUMYCOBUX 3axofiB  MEAWYHOrO  XapakTepy; MOXIUBICTb  BigHOBIEHHSA
KpUMIHanNbHOro NPoBaAXeHHS NiCNsa NPUMNUHEHHS 3aCTOCYBaHHSA NPUMYCOBUX 3aXOA4iB MeANYHOro
Xapakrtepy.

Akwo xapaktep posnagy MNCUXiYHOT AIANbHOCTI YM MNCUXIYHOrO 3axBOPHOBAHHA 0OCo6U
nepeLKkomXae NpoBedeHHI0 npouecyanbHux Ain 3a 1i y4acTio, MPoKypop Mae npaBo MPUNHATU
pilleHHA NPO NPOBeAEeHHsI npouecyarnbHUX Ain nig Yac AoCygoBOro poscrnigyBaHHA 6e3 yyacTi
Takoi ocobu. Cnigyomy 3akoHogaBeLb TaKoro nNpaea He Hagae. [poTe cnigyunin Moxe 3BepHYTUCS
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3 BIiAMOBIAHMM KMOMOTaHHAM OO MPOKypopa, SIKUA CBOEKD MOCTAHOBOK [03BOSMISE NPOBEAEHHSA
OoKpeMmnx cnigumx (posLWyKoBUX) AiN YM 3AINCHEHHS npouecyanbHux A Ha NeBHUW nepioa
[0CynoBoro poacnigysaHHs 6e3 yyacti ocobu, Wo Mae posnag NcuxivHoi QiSNbHOCTI YK NCUXiYHE
3axBopoBaHHs, abo BiOMOBNSAE Yy 3a40BOMEHHI TaAKOro KrOMoTaHHA. AKWO Taki obGcTaBUHK
BMHUMKaOTb Mig 4Yac cydoBOro poarnsgy, TO BiANOBiAHE pilleHHs npuimae cyad. [NpoTte B ycix
BMNagkax, HaBiTb 3a BiACYyTHOCTI 0COBU, CTOCOBHO SIKOT BUPILLYETLCA NMUTAHHA NPO 3aCTOCYBaHHS
NPUMYCOBUX 3axofiB MeOWYHOro XapakTepy, Yy4vacTb 3axMCHUKa LUiei ocobu B nNpoBedeHHi
npouecyanbHux fin, e 6 mana 6patM yyactb cama ocoba, € ODOB’SI3KOBOK i Le crnyrye
004aTKOBO rapaHTieto 3abesneyeHHs i npas.

[o ocobu, cTocoBHO 4KoI nepenbavaeTbCs 3aCTOCyBaHHA MPUMYCOBMX 3axopnis
MEeAMYHOro xapaktepy abo BUPIWYETLCA MUTaAHHA NPO X 3aCTOCYBaHHSA, HE MOXYTb OyTu
3acTocoBaHMMM 3anobixHi 3axogun, nepenbadeHi ct. 176 KMK Ykpaidu, 3okpema, ocobucte
3060B’A3aHHs, ocobucta nopyka, 3actaBa, JOMALUHIN apeLwlT, TPUMaHHA nig BapTo, a TaKoxX
3aTpPUMaHHS K TUMYacoBun 3anobikHUA 3axig. [1o HUX MOXKHa 3acTOCOBYBaTU nvLe Ti 3an0BiKHI
3axoau, MeTa 1 nigctaBuM AKMX 3yMOBIEHI XapakTepoMm Ta OCOBMMBOCTSAMM MCUXIYHOTO CTaHy
0cobu — nepefaHHs Ha MikrnyBaHHA OMiKyHaM, NOBHOMITHIM B6NN3bKUM poau4amM 4uv YneHam cim’i 3
000B’s1I3K0OBUM IiKapCbKMM Harnsaom abo NoMilleHHs 40 NCUXiaTPMYHOro 3aknagy B yMoBax, Lo
BUKMNOYAOTh X Hebes3neyHy 3 ornsgy Ha HasiBHUM NCUMXIYHWIA CTaH, NOBEeAiHKy. Taki 3anobikHi
3axodM 3aCTOCOBYHOTLCHA nue CydoM i 3 MOMEHTY BCTaHOBMEHHS B 0CObu chakTy posnagy
NCUXIYHOT AIANbHOCTI YN HasIBHOI MCUXIYHOT XBOPOOW, SAKWO nepebyBaHHA Takoi ocobu 6es
BiANOBIAHOrO Harnsgy CTOPOHHIX OCI6 MOXe 3alKoANTY iIHTepecaM KpUMIHaNbHOro NpoBamKeHHs
4Yn 3aBOaTM WKoAM camin ocobi abo iHWKMM. AKWO OO0 BCTAaHOBMAEHHS B 0COBU XBOPOOGMAMBOro
CTaHy ncuxikn nig 4Yac npoBedeHHs [AOCYAOBOro po3ChifyBaHHA B 3aranbHOMY MOPSAKY
nigo3sptoBaHomy 6yrno obpaHo Byab-skuin 3anobixkHUI 3axia, BctaHoBneHun cT. 176 KK YkpaiHu,
cnigyvMin, NPoKypop MpurUMalroyM NOCTAHOBY MPO 3MiHY MOpsaKy OOCYAOBOro po3cChifyBaHHS
NMOBWMHEH HEranHo PO3rNAHYTU NUTaHHS NPO Moro BiagMiHy abo 3amMiHy Ha nepenbadveHunn cT. 508
KMK Ykpainu. Mpu ubomy gns ocib, skum 3anobikHum 3axogom 6yno obpaHO 3acTocyBaHHS
TPUMaHHSA Nig BapTO, MPOKYPOP YM Crig4vin 3a NOroJ>KeHHsIM 3 NMPOKYPOPOM MOBWUHHI KNonoTaTu
nepepn cyaom npo obpaHHs 3anobixkKHUM 3ax040M MOMILLEHHS 0COBU A0 NCMXiaTPUYHOro 3aknagy
B YMOBaX, LLO BUKMOYatoTh 1T Hebe3neyHy noBeaiHky.

OcobnuenMn  NOpPAOOK  3aKiHYEHHs  JOCYAOBOro  po3crigyBaHHS  KPUMiHaNbHOrO
NPOBaMKEHHSA OO0 3aCTOCYBaHHA NPYMYCOBUX 3aXO4iB MEAMYHOro Xapakrepy nonsirae B TOMy,
WO Take MpoBafKeHHS MOxe OyTW 3aKkiH4eHUM nuiie y ABOX YiTKO BU3HayeHux copmax: abo
Noro 3akputTaM, abo CKNageHHsIM KonoTaHHA MpO 3aCTOCYBaHHA MPUMYCOBUX 3axOAiB
Mean4yHoro xapakrtepy. HagaHHs meaumyHol gonomorn ocobam, OO SKMX CyOOM 3acTOCOBaHi
NPUMYCOBI 3axon MeAWYHOro XapakTepy, 34IMCHIOETLCA 3rigHO 3 npasuiamMun, BCTaHOBMEHUMMU
"lMopsgkom 3acTOCyBaHHA MNPUMYCOBUX 3axodiB MEAWYHOro Xapaktepy B ncuxiaTpuyHMX
3aknagax oo ocib, ski XBopi Ha NCUXiYHI po3nagn i BUMHUAM CYCNifibHO HebeaneuHi aisHHA", Wwo
3aTBepakeHnn Hakazom MOS Ykpainu Big 8 xoBTHA 2001 p. Ne397 [6]. MeTol BUKOHaHHS LMX
3axofiB € 3axMCT npaB Takux ocib, ix 0boB'askoBe MikyBaHHS, a TakoX 3anobiraHHS BUYMHEHHIO
HUMU CyCMiNbHO HeBe3neyYHNX OisiHb.

BucHoBku. Ocobu, ski cTpaxgarTb Ha MCUXiYHI 3aXBOPIOBAHHA, MaloTb Ti XX npaBa n
csoboam, Wo 1 iHwWi rpomagaHu. MNoTpannsHHa Takmx ocid Ao cdepu yBarm npaBOOXOPOHHMX
opraHiB 41 cygy He nos3baBrse X MOXMMBOCTI B MOBHIA Mipi KOPUCTYyBaTUCbL OCOBUCTO 4uM 3
BUKOPUCTAHHAM OOMOMOMM iHWKX OcCi6 HagaHumu M npasamu. OkpemMi BUNagku TMM4YaCcoOBOro
0OMEXEeHHS Takux npaB I'PYHTYIOTLCA BUKIHOYHO Ha MOSIOXKEHHSIX BiAMOBIOHMX 3aKOHIB YKpaiHu,
AOTPUMaHHA BUMOr SKMX — OOOB’AAI30K KOXHOro. 3akpinfeHi B 3akoHax YKpaiHu npasa 1
000B’A3KM, AodaTkoBi BUMOrMM A0 AiSNbHOCTI OpraHis AOCYAOBOrO po3chigyBaHHA W cyay i3
30INCHEHHS KPUMIHANbLHOIO NPOBAMKEHHS LWOA0 3aCTOCYBaHHSA NMPUMYCOBUX 3ax04iB MeOUYHOro
XapakTtepy, CyBOpe AOTPUMaHHA npouecyanbHoi npouenypyu 3acTOCYyBaHHA TaKMX 3axogiB i
NPOBaMKEHHA YCiX npouecyanbHUX A Ta NPUAHATTA npouecyarnbHUX pilleHb, HanexHa
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nigrotToBKka KagpiB NpPaBOOXOPOHHUX OpraHiB, OpraHiB AOCY[OBOro po3chifyBaHHA i cyaais Ta
afBoKaTiB | NiABULLEHHS T1XHLOI 3aranbHOI MNPaBOBOI KyNbTypu € BaXnuBMMW 3acobamu i
cnocobamu 3abesneveHHs MNpaB i iHTepeciB oci® 3 MCUXiYHMMW po3najamu, CTOCOBHO SIKMX
3INCHIOETLCA KPUMIHaNbHE NMPOBaaXEHHS.
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1. 3akoH Ykpainu "Tpo ncuxiatpmnyHy gonomory” // BigomocTi BepxoBHoi Pagun Ykpainu, 2000. —
Ne 19, cT. 143.
2. 3akoH YkpaiHu "Tlpo ncuxiatpuyHy gonomory” // BigomocTi BepxoBHoi Pagun Ykpainu, 2000. —
Ne 19, cT. 143.
3. MyHMManbHbIe cTaHdapTHbIEe nNpasuna obpalleHuss ¢ 3akMioYeHHbIMU (MPUHATLI HA NepPBOM
KoHrpecce OOH no npegynpexaeHntio NpecTynHocTM 1 obpalleHuto ¢ npasoHapywmtensmu 30
aprycta 1955 r., ogobpeHbl koHoMmnyeckum 1 CoumnanbHbiM CoBeToM Ha 994-oM nneHapHOM
3acegaHmm 31 wwona 1957 r. /  EnexktpoHHun  pecypc. Pexum  goctyny:
http//base.garant.ru/1305346
4. MpuHUMNbI 3aWMUTbl NCUXMYECKN OOMbHBLIX MWL, U YRYYLWEeHUS MNCUXMaTPUYECKON MOMOLLM
(ytBepxaeHbl Pesonoumen eHepanbHon Accambnen OOH ot 17 gekabpsa 1991 r. 46/119) /
EnexkTpoHHui pecypc. Pexum JocTyny:
www.un.org/ru/documents/decl_conv/cjnventions/mental_helth_care
5. JopoHoe B.H. CpaBHuTensHoe yronosHoe npaeo. Obwasn yactb / nog obuw. pea. C.I. Lepbbl
/ B.H.JopoHoB. — M.: FOpnutuHdopm, 2009. — 448 c.
6. Hakaza MO3 VYkpainn Big 8.10.2001 p. Ne397 lNpo 3aTBepOKeHHS HOPMaTMBHO-NPaBOBUX
AOKYMEHTIB 3 OKpEMUX MUTaHb LWoA0 3aCTOCyBaHHSA NMPUMYCOBUX 3ax0fiB MeOUYHOro Xxapakrepy
Ao ocib, ki cTpaxgalTb Ha NCcuxivyHi posnagu / EnekTpoHHun pecypc. Pexum goctyny:
http://zakon1.rada.gov.ua/laws/show/z0215-02.

OBSERVING RIGHTS AND FREEDOM MENTALLY DISABLED PEOPLE IN CRIMINAL
PROCEDURE

V. Kolesnik

Statement of the problem. Now, as never before in Ukraine there are questions of
adequate protection of the rights and personal interests of the person, which must be provided by
the constitutional provisions and developed on the basis of their laws, regulations and
departmental regulations. Appropriate legal protection must have and mental sphere of the
person, interference with which anyone without the consent of the person prohibited. The
provision of assistance to persons who show signs of mental disorders, problems of legislative
regulation of responsibility for socially desirable consequences of their actions, temporary short-
or long enough limitation of their civil, constitutional individual rights are quite complex and
require special attention and respectful attitude on the part of public institutions, officials at
various levels, and from ordinary citizens. The urgency of the problem emphasizes the high
prevalence of mental illness and the presence of a variety of disorders of the psychic sphere in a
significant proportion of the population. Thus, according to the world health organization, about
450 million inhabitants of the Earth have any mental disorder. According to the world statistics,
about 1% of the world's population show signs of such severe mental illnesses as schizophrenia,
from 3% to 5% have the symptom, mental retardation, and 5% at least several times complained
about their bouts of depression. Even more numerous are the sick neurosis, personality disorder,
alcoholism, drug addiction. The main reasons for the growth of mental diseases called adverse
socio-economic situation in many countries, rising unemployment, social deprivation and
impoverishment of large sectors of the population, inter-ethnic and ethnic conflicts which lead to
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violence, provoke war or mass armed clashes, forced internal and external migration and other
factors. Most of these reasons are extremely relevant for Ukraine in modern conditions and they
often contribute to the development of stressful and threatening psychotic States in many people.
Against the background of such processes adherence and ensuring the rights of persons with
mental disorders is a kind of indicator of level of development of society, its humanization,
democratization of public processes in a separate state. Social exclusion, unjustified restriction of
rights, contemptuous, or dismissive attitude, any other form of humiliation of human dignity of
persons with mental disorders — all this is now subject to legal assessment and regulation
through legal mechanisms. Given the unity of the legal field, the relevant standards legislation of
Ukraine, which are designed to protect the rights and freedoms of the individual, as well as other
regulations concerning these issues, should have a uniform approach to the establishment and
provision of such rights and freedoms by all state bodies, whether the health authorities, law
enforcement or judicial authorities.

Description of the main provisions. The rights of persons exhibiting signs of mental
disorders, is the most social of his subject, the research methodology and implementation
practices. This is due to the practical characteristics of the patients psychiatry, the psychiatric
diagnosis of difficulties and a wide range of mental disorders from an edge (adjacent) violations
of expressive adaptation to chronic illness and profound dementia, and in some cases,
diagnostics of conditions of healthy persons in the risk aspect of their mental illness. Social
factors exert their influence on the mental health of individuals and society as a whole and on the
formation of generalized social thought and conceptual notions about the nature of mental norm
and pathology. In addition, many of the complex social factors that are perceived and understood
by the person, can become pathogenic and lead to deformation of the social relations of the
individual and consequently to predetermine the development of mental health problems. At the
same time, there is a risk of a broad interpretation of mental pathology, the overdiagnosis of
mental iliness, a mechanical transfer of clinical assessments and terms of plurality of options for
individual peculiarities of the personality and behavior of the individual in an unusual or simple
situations. In terms of changing clinical concepts and diagnostic criteria of mental States
increases the risk not only erroneous judgments, but wilful distortion of reality, establishment of
expert psychiatrists to wrong conclusions under the pressure of social circumstances or
subjective bias. The price of this expert an error in criminal proceedings can be prohibitive.

On the other hand, existing mental illness or abnormal mental condition impede the social
adaptation of personality, cause disturbance in its behavior, creating the risk of committing
dangerous actions that can cause harm to both the person and others. So need the protection of
the interests of each mentally ill person and society and of each of its citizens. The inconsistency
of this requirement stems from the discrepancy between personal and public interests. But this
does not indicate their full and absolute opposite. Common moral Foundation on which rests any
medical and legal science, including psychiatry, criminal law, criminal procedure, criminalistics
and legal and psychiatric practice, is the recognition of life and health as the highest social value.
The preservation of life and health of every person in the interests of the individual and society as
a whole. Such circumstances lead to the need for the legislative establishment of the social
restrictions for individuals who have mental disorders. However, the size and the nature of such
restrictions must be proportionate to the nature, extent and severity of mental disorders, the type
and degree of public danger of the mentally ill person. At the same time always, we must
remember that in any case, the rights and freedoms of the individual, which has the signs of
mental iliness, remain an integral and such that subject to full protection by the state and its
organs.

One such important human rights is right to protection of their personal data. According to
the requirements of the law of Ukraine "On protection of personal data", personal non-property
rights to personal data that each natural person are inalienable and inviolable (article 8). Personal
data may be treated as the confidential information about the person by law (article 5) [1]. It
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should be clearly understood that diagnosis of mental disorder as such displays personal
information about an identifiable individual and has a distinct social and moral burden. Today,
unfortunately, many people the idea of associating psychiatry with an indispensable restriction of
liberty of patients or with repressive measures. In psychiatry are even talking about "the stigma of
mental illness" as a brand, the main aspects of which consider the selection of the person who
installed a psychiatric diagnosis, among other members of society as deviant, abnormal and anti-
social personality with her household attributing negative stereotypes of the mentally ill, which
determines the following discrimination in society. Stigma acts as a social symptom of mental
illness, the ontological distinction of mental patients from healthy people. Sometimes it even boils
down to the socio-cultural prohibition on certain relationships in society that prevents the
adaptation of persons with mental health problems in specific and desired living conditions. On
the other hand, the possibility of direct or indirect coercion, which can be applied to the mentally
ill person it makes of psychiatry a frightening aura, causes of the mistrust not only towards
individuals with mental disorders, but also to psychiatrists and this causes a natural desire to
protect themselves from interference into personal life. Therefore, the goal of the legislation,
regulating the intervention in the mental sphere of the individual and regulates the behaviour of
persons with mental health conditions, is the restriction of coercion to the limits defined by
medical necessity, and serves to safeguard the respect for human rights. The requirements of
article 6 of the law of Ukraine "On psychiatric care" is the confidentiality of mental health and
psychiatric care [2]. This means that the right to obtain and use confidential information about the
mental health of a person and rendering to it the psychiatric help is the person himself / herself or
his / her legal representative. Permitted to transfer such information without the person's consent
or without the consent of his legal representative only for: organising the delivery of person
suffering from severe mental disorder, mental health care; implementation of pre-trial
investigation or judicial consideration upon written request of the investigator, the Prosecutor and
the court.

Equally important is the establishment of principles of psychiatric care, which in Ukraine
recognized as legality, humanism, respect for the rights of man and citizen, voluntariness,
availability and the level of scientific knowledge, the necessity and sufficiency measures of
treatment with a minimum of socio-legal constraints. The last of these principles — the minimum
social and legal restrictions, directly relates to the application of such restrictions in criminal
proceedings. This is why legal norms of criminal, criminal procedural legislation of Ukraine in
case of establishment of legal provisions that may affect the rights and interests of persons
exhibiting signs of mental disorder must take into account the need to ensure not only basic
constitutional rights and freedoms of man and citizen, but also the basic principles of psychiatric
care.

In psychiatry obtaining the consent of the patient for any intervention in the sphere of
health, in particular, hospitalization, treatment, or research, is considered in several aspects. First
of all, information about the disease, the value of the established clinical symptoms, plans, predict
the length of treatment and its associated risks relate to information, which has ethico-legal value.
From this perspective, informed consent is a legal right of competent patients and, therefore, their
consent must be voluntary, informed, obtained without threats and violence and refusal to get
psychiatric care should not affect the position of the patient. However, certain aspects of the
rights of persons with mental disorders, refusal to provide psychiatric care them contact you with
their responsibility for the committed socially dangerous acts. That is why the voluntary nature of
psychiatric care as one of its principles has certain legislative restrictions. For example, the Law
of Ukraine "On psychiatric care" (article 19) the possibility of the application, extension,
amendment or termination of the application without the consent of the person compulsory
measures of medical character. The realization of the rights, freedoms and legitimate interests of
the person that needs the application of compulsory measures of a medical nature, are relevant
criminal and criminal procedural law, which laid down the grounds, the views, the order of
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application of compulsory medical measures, a special procedure for the implementation of
criminal proceedings in this category during the pre-trial investigation and judicial review, basic
rights and duties of participants of criminal proceedings and the rights of the person who showed
signs of mental disorders.

Today, the application of compulsory measures of medical character to the persons,
suffering mental disorders, provided by the legislation of most countries of the world. Compulsory
treatment of mentally ill offenders provided for in international legal acts. Standard minimum rules
for the treatment of prisoners adopted by the First UN Congress on the prevention of crime and
the treatment of offenders (M. Geneva, 30 August 1955) included a provision stating that persons
found to be insane shall not be detained in prisons, it is therefore necessary to take measures for
the early institutions for the mentally ill. Prisoners suffering from other mental ilinesses or defects,
it is necessary to take observed and treated in specialized institutions under medical
management [3]. The principles of protection of mentally disabled persons, adopted by the UN
General Assembly on December 17, 1991, suggest that the perpetrators prohibited by the
criminal law act, detained in judicial proceedings or investigations, if it is assumed or established
that they suffer from a mental illness, the General principles of protection shall apply in full to
such minimum necessary in the circumstances, changes and exceptions that will not damage
their rights. The provisions of domestic law may authorize a court or other competent authority on
the basis of independent medical reports to make decisions on the placement of such persons in
psychiatric institutions for isolation for the purpose of psychiatric care [4]. In most cases, domestic
legislation compulsory measures of medical character are considered as a variety of other
measures of criminal-legal nature. In some countries, such as China, France, Japan forced
measures of medical character are not among the criminal justice institutions and used in the
framework of criminal proceedings and on the basis of certain norms of civil or administrative law
[5, p. 345]. On a court order application, modification or termination of application of compulsory
medical measures to persons suffering from mental illness and committed socially dangerous
acts, in our state indicate the requirements of article 19 of the Law of Ukraine "On psychiatric
care" and it is in full compliance with the requirements of domestic criminal and criminal
procedure legislation.

Current Ukrainian legislation envisages the possibility of the court not only forced
measures of medical character, which is associated with the establishment of certain persons in
the vices of mental health or losing mental sphere, but also compulsory treatment diseases of
other etiology. Involuntary treatment of a person is also to some extent violates the principles of
voluntariness receiving medical care and is a manifestation of a temporary violation of the rights
and freedoms of the individual, and therefore is carried out only on the basis of a judicial decision.
In accordance with the provisions of article 96 of the criminal code, compulsory treatment can be
imposed by the court, regardless of the punishment, to persons who have committed a crime
(criminal offence) and have a disease that is a danger to the health of other persons. To confirm
whether a person has a particular disease is sufficient to obtain the court makes a relevant
medical report. Such compulsory treatment is carried out at the place of serving punishment in
form of deprivation or restriction of liberty, or in special medical institutions in case of appointment
of the person in fault a particular type of punishment. Danger to the health of others are the
diseases that the basic laws of Ukraine on health protection related to socially dangerous
diseases and which, in accordance with the provisions of article 53 of the Basics, is the
tuberculosis, mental, venereal diseases, AIDS, leprosy, chronic alcoholism, drug addiction. The
effects of such diseases on the person that is condemned to punishment and to which may be
subjected to coercive treatment, the legislator does not consider. But if it is installed if a person
has mental illness, the consequences of such iliness should not affect ability or completeness of
the extent of the ability of a convict to realize their actions (inaction) or control them both at the
time of committing a criminal offence and at the time of the court sentence and the imposition of
compulsory treatment. The procedure of admission and involuntary treatment of patients with
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such diseases shall be established by legislation, namely the provision of hospital care in
compulsory although associated with a person has committed socially dangerous acts, the
implementation of criminal proceedings and by appointment of the court punishment, but not
seen as compulsory measures of a medical nature.

The need to ensure the rights of persons exhibiting signs of mental disorders, causes of
procedural aspects of implementation of criminal proceedings on application of compulsory
measures of a medical nature. They are the following: a mandatory pre-trial investigation and
special rules regarding its implementation and the participants of the investigation; the
establishment of mandatory individual circumstances associated with the Commission of socially
dangerous acts and their involvement in the Commission of a specific person who signs existing
at the time of pre-trial investigation or past mental disorder; the mandatory engagement of an
expert to conduct a forensic psychiatric examination; the possibility of combining and selection of
materials of criminal proceedings during pre-trial investigation, which is carried out in a special
order; special procedure for termination of a pretrial investigation; special proceedings and
special requirements for the determination of the court; the establishment of judicial procedure for
extension, amendment or termination of application of compulsory measures of medical
character; the ability to recover criminal proceedings after the termination of application of
compulsory medical measures.

If the nature of a mental disorder or mental illness of the person impedes the conduct of
procedural actions with its participation, the Prosecutor has the right to take a decision on
conducting procedural actions during pre-trial investigation without the participation of such
person. The investigator, the legislator does not provide such a right. However, the investigator
may submit a petition to the public Prosecutor, its ruling allows for a separate investigative
(search) actions or implementation of procedural actions for a certain period of pre-trial
investigation without participation of persons with a disorder of mental activity or mental iliness, or
refuses satisfaction of such petition. If such circumstances arise during judicial review, a decision
taken by the court. However, in all cases, even in the absence of the person in respect of whom
the issue on application of compulsory measures of a medical nature, the participation of counsel
that person in the proceedings, where he was to attend the identity, is required and this serves as
an additional guarantee of his rights.

To face, in which it is assumed the application of compulsory measures of medical
character or the decision is made about their application, cannot be subjected to measures under
article 176 of the criminal procedure code of Ukraine, in particular, personal commitment,
personal guarantee, bail, house arrest, detention, and detention as a temporary measure. You
can apply only those measures, the purpose and the grounds which because of the nature and
characteristics of mental condition of a person — foster care guardians, adult relatives or family
members with the mandatory medical supervision or placement in a psychiatric institution in
conditions that preclude their dangerous given the current mental state, behavior. Such measures
are applied only by the court and since the establishment of the person of the fact of a mental
disorder or mental iliness, if the stay of persons without proper supervision unauthorised persons
might harm the interests of criminal proceedings or to inflict damage to the person or others. If,
prior to the establishment of a person's painful state of mind during the pre-trial investigation in a
General order to the suspect elected a measure of restraint, the threshold set by article 176 of the
criminal procedure code of Ukraine, the investigator, the Prosecutor taking the decision to change
the procedure of pre-trial investigation must immediately consider the question of its abolition or
replacement referred to in article 508 of the criminal procedure code of Ukraine. In the case of
persons to whom a measure of restraint was elected the application of detention, the Prosecutor
or the investigator in consultation with the Prosecutor before court about election of a measure of
restraint placement in a psychiatric institution in conditions that preclude its dangerous behavior.

A special procedure for termination of a pretrial investigation of criminal proceedings on
application of compulsory medical measures is that such production can be finished in only two
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well-defined forms, or its closure, or preparation of the petition for application of forced measures
of medical character. The provision of medical care to persons to whom the court applied
compulsory measures of a medical nature, carried out in accordance with the rules established
by "the Order of application of compulsory medical measures in psychiatric institutions patients
mental illness and committed socially dangerous acts", approved by order of Ministry of health of
Ukraine of 8 October 2001 No. 397 [6]. For the purpose of implementation of these activities is to
protect the rights of such individuals, mandatory treatment, and preventing them from committing
socially dangerous acts.

Conclusions. Persons who suffer from mental illness, have the same rights and
freedoms as other citizens. Entry of such individuals into the sphere of attention of law
enforcement authorities or court does not deprive them of opportunities to fully enjoy personally
or with the assistance of other persons rights granted to them. Individual cases of temporary
restrictions of such rights based solely on the provisions of relevant laws of Ukraine, compliance
with which is a responsibility of every. Fixed in laws of Ukraine rights and responsibilities,
additional requirements to the activities of bodies of preliminary investigation and court on the
implementation of criminal proceedings on application of compulsory measures of a medical
nature, strict compliance with the procedural procedures for the application of such measures and
implement all procedures and making procedural decisions, proper training of law-enforcement
bodies, bodies of pre-trial investigation and judges and lawyers and improve their overall legal
culture are important means and ways of ensuring the rights and interests of persons with mental
disorders, concerning which the criminal proceedings.
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